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persons, \\1» tlwMi it in fxi foi ttie 

ol .salt* Id LalJa Tiluik Clnintier» i his igre*-• 
• jT^f'nt, ’alter recitino the before-ni>*ntionetl deni, proj 
vided, that if the Mortgager paitl'off the principal 


monev at the termination of seven years, then Die * 
Mortgagees* wqjuld return to hir^ the^ deed, and deliver* 
up the possession • of the estate; and that if such 


monev was not then repaid the agreement would be 
deemed ftf no effect, and the deed,of sale remain valid 


It appeared that the'Mortg^igees in the first instance 
got‘possession only j portion ot the lands, and were 
driven to a suit to obtain possession ol the remainder 
The Mortgagees under a df<'r<-tf mrale in that, suit 


entered Into possessing of the whole of the mortgage 
p^’emises, and lOiUwineil to nceive the mesne profits 


thereof until the death t hut ter Ahutu/n, one ol 

« • 

the .Mortgagees, who ^died, Ir-.ivinu Dahre Doss^ since 
<leceased,* and Traheernm Duff, lus sons and heirs- 
atdaw, him snrvivipg, who together vnth the sur¬ 
viving Mortgagees, continued in jn)ssessicyn. * 

Afterwards one Brifireenaffi teprefttn- 

.‘tj^ive^ of a person who had obtained a decree in the 
Civil Court against I^tlla f'liUck Chunder, the Mort¬ 
gager, and one viiiftusfme P^nhetro^ who had becoafe 


bv piirchfiSc the decree holder, issued out an attach¬ 
ment m execution of the same, and seized* and 
attaches tlv Z^mindary in order to sell‘the lands and 
"realize tlie amount due under that decree 

"^lie uciml pfo(’eediug in a summary suit w'cre 
taken* in the. Ziliah Court by the Mortgagees, who 
objected to such intended f*nle on the ground of their 
conditional purchase of the Zemthdary. The Principal 
Sudden^ /I//itfAw*overruled their objection, and, by bis 
proceeding of iHe 17th of %uly, 18^0, ordei'ed the 
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. • 
salt; to tak^i ptec<», giving notice at the time of the 

• existence of the mortgage. 

• III the mouth of September^ the Mortgagees 

served notice of foVeclosure on the widow and heiress of 

* the Mortgager, insigting^ that as the principal money and 
*interest was not pa^d th^mortgage had become absolute. 

On the 8th.of January^ 1851, aft Order was made 
hi the appeal bv the Mortgagees in Ithe summary suit, 
affirming the Order ef the Principal Sudder Ameen. 
The estate was accordingly sold, ir^ execution of the 
said decree, to the ^pellant an^^ne Lalla Pro^unno 
Lall (since decease^ in equal undivided moieties, for 
the si*m of Rs. 4?3oo,.which was paid by them in equal 
proportions. * ’ ^ 

After some proceedings before the FoujdaPy 
Court respecting the Mortgagees’ ^lossession, the sqic 

tt 

out of whkh the present appeal arose was brought by 
the Appellant and Lalla PrVsunno Lall, in the Zillgh 
Court of Chithagong^ against Ram Doss^ since deceased, 
^he Respondent,. Nilmoney Dutt^ Dabee Dass^ and 
Trakeeram Rcyndh Debia^ as widow of the late 

Lalla Ihluck Chunder/ others. The plaiqt ^ 
forth the principal facts* before-qpientioned, and charged 
tRat such of the Defendaqfs as were the* Mortgagees, or 
their representatives, had been paid out of *the mesne 
proBis of the mortgage lands in their possession, the 
whole of the * mortgage money and interest, ^d that 
accordingly the Plaintiffs were entitled to.havC pos^esr 
»ion of the estate as such purchasers under the decl^ee 
as aforesaid; and prayed ih^ an account might be 
taken by the Court, and that if it should then appear 
that the Mortgagees*had received the principal and 
interest, Ihe Plaintiffs should be decFeed possession 
of the Estate. 



ON APFBAL PROMTHE EAST INDIES. 

. The Aiiiwer of the Mortgagees stat^, Aiat they fagd* 
not realiscic) the amount of th^k mortgage moifey, and 
' jthat up to that time the principal with interest dueio 
them jremained etill unpaid ; and admitting possession » 

• of the e^te ta have been ^btained under, the suit* 
iostituSed by them» they alleged that, after allow* 
ing lot expenditure, the interest of which was stated 

, to amount to Rs. 588, per annum, on the mortgagl 
debt, which had not been discharged, there was due to 
them R^. i1a 97& 9. o. 2. The answer also'^jstated, 
that' the ^nds of ^Busah Jufffrahad had nctdieen 

attached and sold in eii^ecution of the aforesaid decree, < 

• • * * • 
and that portions of tlys other lands had been since 

washed away by the river. The Mortgagees also 

insisted that, having* presen ted *a petition to fordose. 

th^ mortgage, according to sec. 8 of Ben Reg. XVII. 

.of 1806, neither Ronm Debia nor her representatives, 

th^ Plaintiffs, having paid*off the mortgage debt, after 

’ the .expiration of the one year of grace the foreclosure^ 

bad become absolute, and that the suit was^arred. 

The ansiver of the Defendant; Ronoo* Debia, after 

’ a^mittipg the mortgage, denied the validity of the sale 

in execution and purchase under it, and asserted bv 

claim, as widow srepresenting* the Mortgager, to the 

mortgaged mods, and also submitted that no suit would' 

lib until the principal and interest should be realked 

by {he SSbrtgagees, which was not the case, and which 

she would appear on talcing the account. 

Tile other Defendants filed formal answers. 

* On 4 he ^th of August,, 1853, the proceediiig fo 

••record the issues in the spi]^^ uuder Reg. XXVI 

•of 18^14, ^eotioo 10^ wns held by the Principal * Sudder 

Ameen of Ziiia% Chittagong, when he recordjed for ' 

trial the following issues whft quantityr of 

X -3 • 
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* K 

s Ifnd of furruf Seeiadulput% after extluding tfve 
Kharifa. of Se£tuldah\ was parchased by tbe t^laioiiffs 
W execution of ibe decree ; and what quantity of ladd 
^ of < Ui* afatesaid 7’wrr«/‘ in the -' survey . was « tnea- 
(3ured as b ^. ng ift tlifi. possession of^the Mortgagees ; 
and t>t what quantity *of land, accordance with the 
decision of the Civil Court, the Mortgagees obtained 
l^ossesmon. Secondly, whether or «no the Jands .of ^ 
Mottea/i Jefferabad were attached by the Plaintiffs 
and bad come under their purchase. *Thjfdly,«whether 
or ntv the pripcipal a^d interest dile to the l^^ortgagees 
having been liquidated from the collections of the ^ 
disputed land, the disputed l^nd was entitled to re* 
lease ;»and whether or no, objection having been raiae4 
by Roneo Debia to the purchase of the Plaintiffs in 
-xelerence to the sale* made to Augustine Penheirot 
the purchaser, having been madb on the back of the • 
decree, the said purchase was correct. • 

Evidence was entered into and an account hied.by 
Plaintiffs, aqd another prepared by the *Ameen of .th^a * 
Court, but it was urgfhd that no true account of |he 
mesns^ profits was filed by the pefendants, the* Mort/ 
gjigees. The Defendants, the Mortgagees, filed a copy 
of a notice to Ronoe Dehia^ purport ihg to ^Jiave been . 

issued and addressed to'her from the office of the Civil 

« • 

Court of Chittagong, and to bear date .the e6th o 
September^ iS$o, requiring^ her to pay the ntortgage* 
money, or be foreclosed. This document** was ^nof 
proved, nor. was the service of it either admitted on 
the pleadings or proved. No* issue was recordhd by * 
the Principal Sudder Amien to try either the authen¬ 
ticity of ihts document, or the fact or legal effect of 
‘the -foreclosure. . • 

On the 5th o)f PebrtNiry, 1855, the* ^hearing took 



ON appeal frost the east INI^ISS. 

I • 

• 9 

fface before the Prineipat Suddgr Ameenj who oiigift 
a decree on that datej dismissing the suU/on the 
ground that the debt due to the Mortgagees had not 
been* discharged. • , 

* The Qj^intilfs appealed against 'that decree to the 
additional JuEge of the Znldh 'Court, and on the 
2ist of Aprils i$55, that Judge, by his decree, re- 

r tnanded^the casts for trial, upon certain directions 
which are not material to st|ite. 

On >he gjst Of December; 1855, the re-hearing of 
the suit came on •hbfore anotlj^r Prii^cipal Sudder 

I Ameett, and it was ordered that tly: Plaintiffs were 
entitled jto recover possession of the Momahs speci- 
•tied in their deed of sale by cancellation of Defendant's 
Mortgage. 

*Tbe Defendants,^he Mortgagees, appealed against 

* that* order to the adhitipnal Judge of the *Zillah of 
Chittagong, In the grounds of appeal they urged 
that the Plaintiffs bould not sue for possession until^ 
'they were proved to be the leg|d represe/itttives of the 

, Jdortgagor; and that they, the* Defendants,, having 
'presented a petition of foreclosure, agreeably to>Bec« 8,. 
'Ben, Reg. XVII. of the conditional sale had 
become absolute,* and that they became the rightfpi 
owners of the lands in dispute. , 

i^n f]^e 9tli of Decemberi ^^S 7 t the hearingoT the 
apffeal camh on before S. R§deHffe, Csq., the addt* 
tfodal Judge of the Zillah Court, who by his decree he^l 

, that the mortgage was liable to cancel!at ion, and the 

* Plaintiffs entitled to the possession ol the Zemind(trp, 

, ' The Dt^endants, the Mortgagees, presented a 
petition to the judder Demmny Adawintt pitying Ton 

‘special leave ^to. appeal, which Messrs, Fdthn Md 
%>(^H€e, two‘uf the judges ot* that JOburt, admitted 
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^Tjie h«fi|n^ the special app^^l topk place on tl^ 
14th 185^, before Messrs. Cohin, Tri^vor, 

&nd three of^tbe Judges of tl^e Sv^dder Omann^' 
Atiawluts who reversed the decrees of the Lower (ports. 

Cl * • 

.The material part • of tiieif decree waa ip these terms 
-^“The appeal was Admitted to 'try two points: 

' first, that inasmuch as the FJainfifTs, within one year 

m 

4rom the issue of the notice, did sot discharge the 
debt, whether they fiid not, by such failure, lose their 
right to redeem? And,‘secondly, whether thp Lower 
Courts have erred ^n extending the accoun| of <;oliec> 
tions beyond the year of notice ^down to the date of 
decision ? There cftn be no doubt, as stated in the 
remarks of the Judges who admitted the spiqpi^l 
appeal, that the Court below has erred in ruling tiiat 
the defendants have no right to foreclose, inasmuch 
as their'• case was struck off <the file on the 4th oL 
Januaryi 1^51, previous to the expiry of the yipar 
of gr£^e. The Appellants issued notice of fore¬ 
closure 01)^ the 24111 of September, ; and .after 
everything necessary to be done by them bad bpen 
done^/ Che case was strjuck off the file on the 4th ^ 
^anuetry, 1851. This formal* act has no effect upon 
the rights of the Mortgagor and 'Mortgagees. The 
Mortgagor, or his representative by purchasci mu^t» 
within one year from the 24th of September, if5o, 
have paid every pice di^e under the mertga^ffe, cur on 
that date the sale became absolute ; and*1ooicing ^ 
'second point, on which the special appeal has been a^- 
mitt^d, we would observe *that the account ihust 
made lip to that date.only, and not to any subsequent 
* period. Maepkenpn^ on Mortgages in the MofussU, 
'p>^ With a view, however, of altogether 

,|[ettW^ rtd 6^ the effect of the notice^ and non^pay- 
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(ne»t under it, it bds been urged that the 4ecii»lon of ^ 
the*Jvidgo of Chiftagongi dated th§ 30th of Sep/eif^er, * 

1631, converted a transaction which was in the • s^qkooi:. 
nature of a usufructuary conditional sale into a pure Cpvvci^ 
usufructuary mortgage. We bav^ attentively perused 
ihat decifioif/and we find that th^e is.not the slightest 
■ground for this allegation I which is now mentioned'for 
the first time. The plaintiff in that case, the Oefeh- 
'^antin thti, sued for possession ef the estate which 
'had been mortgaged toliim, ttj which he was, under 
the tCJfms pf the deed,•entitled. The Court accepted 
the interpretation for which the Plaintiff’contended, 
and declared him entitled to possessidn during the 
remainder of the term ’mentioned in the mortgage 
'deed, or until the debt was paid, .with interesU To 
this ^extent the Cou{t acted ; but as to the Court's 
<;pnvetling a transaction, of one nature into .one of 
another, it neither had the •power to do, nor did it, 

In fact, so act. It remains, then, for un to inquire 
whether, on the» expiry of year .of gsace, any 
..sum remained due to the Mortgd'ge^s. It ts; of course, 

^liite competent to the Mortgagor or his repre%enta- 
tlv'e, in a mortgage like, that before us, to omit to 
. make any payment during the year of grace ; but this 
omission is aV his own risk, and one pice be on that 
dafe found to be due, the mortgage becomes irlj;- 
deetftabljf^forqdlosed and the conditionaf sale has 
. becpme absdlute. Now, loofcing to the accounts which 
have ^eeti accepted by the Courts below, and which' 

> we cannot now question on ^ special appeal, we find^tiiai 
the fast day of the year of grace a considerable 
. sutn, vis. Re* 2,419, ^ the*Mortgagees. Such 

being the case, ^e hold that the Fiatniififs Imive lost 
iheir equity of sedCmpthon and .that the special appeal 
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must be«decreed, and the decisions of the Lo^er ' 
Comls be revei-sed^ with costs ; and that the AppeU *" 
lants, according to the account prepared by • the 
KhurckanuveeSy must receive from the Respondents 
the costs of this Couirt, together witji interest from this 
date up to date .of realization ; and that for .the costs 
of the Zillah Court they must prdfer an application in* 
the Zillah Court, from whence, in conformity with t)^e 
Circular Order of *he 4th of March, 1836, tfie necessary 
Order will be passed inVegarJ to their ^aym^nt.” 

The Sudder Cpurt refused'^to admit ^ an app^ctl to 
England^ *but special leave ^to appeal was granted 
by their Loi^ships, upon evidence that the real or 
market value of the &ubject>matter in dispute jya| of ^ 
the value of Rs. iq,uoo (a). • * • 

As the Respond<*nts did not ai*pear, the appeal wasr* 
heard parte. 


The Attorney-General (Sir R. Palmer) and Mr. 

Efythf for the Appellant. M%hun Lall Sookcol, 

Contfiuded, that the Sudder Court’s decree* Ivas 
errt)ne#us .—First, as 'it was* founded upon tfie allt^ged ** 
foreclosure proceeding, concerning which, though’set.*' 
torlh Ji) the pleadir^gs, no issue had be^n recorded in 
tl^e Court of the Principal Sudder Ameen^ as required . 
by Ben. Reg. XXVf. of 1814, sec. •lO, Mtxharajah 
Koonwur Baboo Nitrafur Singh v.^ Baboo 
Loll Singh {b)i the provisions of wLich are teimilar 
to the Mad. Reg, XV. of 1816, sec. Srimut, 
Mdhttoo Vtjaya Raganadha v. Rany Anga Moottofi . 

{a) See CAse reporiefl upon this, point, 8 Moore's )nd, App. <jas«l^, ** 
i93.,492. 

( 3 ),Mooie & Ind. App. Caws, J99. ^ 
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tl 


*Naifhiat' {a) ; and -upon^■which point St ^'as«iot com-' 
peteat for either party to go into evidence j . 

Secoitdly, that the two former decrees of the Prin¬ 
cipal Sudder Ameen and additional *Ziilah Judge 
ought to have been jaffirmed; or tjie <;ase remanded * 
to the Lower* Court, with diregions, that the De¬ 
fendants in the suit* should, under Ben. Regs. 
I.^of 1798, sec. 3, ^nd XV. of 1793. 
deliver in a true and correct arrou*it, on oath oi 
'solemn decjaration, of their receipts and expenditure 
as Mort^^gees in possesion ; and ^that an account 
should then be taken by the Lower Court* in order 
to ascertain whether anything, and what,•was due at»d 
pwipg«to the Defendants in respect of the mortgage 
money and interest at*the date when it is alleged the 
foreclosure proceedings^ if valid, took effect. And 
'Fhirdly, that the Defendants failed to prove .cither 
that they were entitled to foreclose the mortgage, or 
that, if so, the same was* duly foreclosed in such man¬ 
ner • as fje^^uired Reg. XVll. of .1806^* sec. 8, 

a§ tp operate as a bar to the Plaintiffs' right.* * 

• • 

Judgment was delivered-by • . 

• I 

* . The Lord Justice* Knight BnycE : — 

This appeal arises on a litigation which commenced^ 
at thedatesL *852, but i.^ ssnsje earlierf 

jn the question* whether a mortgage continued sub¬ 
ject to^edemptiou; and if it did, what, if anything, 
was'due jipon it: a litigation that might and ought 
to.*have been less'complex, less prolix, and less tedious 
than it has unhappily been. Thai there was a mort¬ 
gage is plain ; it n^y be taken also as equally plAia 

• * • I * 

<4) 3, Moores’ Ind App. Olses, » 
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that if it**is 'redeemable, the. present Appellants ^for 
it n^y be considered that there are tnro Appellants) 
are the persons entitled to redeem, and that* tile 
l^bspondents are the actual Mortgagees in pqssessrdft, 
who, if the mortgage is redeemable, are liable to be 
redeemed. • c . , 

By two decrees, dated respectively the 31st of De^ 
cember^ 1855, and the 9th of December^ *857^ the 
latter being made *011 the appeal of the Mortgagees, 
from the former, the Jl^ortgagors’ representatives (the 
Appellants) were not only declared entitled* to do 
so without making any payment ; and this on thp 
grdutid that, as then decided, the Mortgagees in pos¬ 
session had fully paid themselves by receipt of dregls« 
and profits. 

These Zillah derisions, the Mortgagees having been 
dhssatislied with them, led td a special appeal oin therr 
part to the Sudder Dewanny Adawlut at Calcutta^ 
which Court in 1859 reversed tlrem, upon the ground 

* (which in fact the only question*before the.Court 

• • • 

on the special appeal) that certain proceedings tal^ei^ ‘ 
by ^he Mortgagees w'^th a view to foreclosure had 
effectually barred the equity of redemption, and, 
consequently, that the* Appellants’" suit qught td be 
dismissed with costs. * 

f • 

That led to the present appeal, in njhjch tl^^q Appel¬ 
lants contend for , the relief given to • tjiem by , the 
decrees ol 1855 and 1857, or at least for sQinitbing ' 

' w 

'less, disadvantageous to ,t)iem than the decree of 1859. 

Upon the .materials before their Lordships, thcij: 
opinion is ,iipt. in Jav.dur of the decrees of 1855 and 
or either of them,mor is if; in favour of the decree ' 
of 1859. They eonceive that the materials.b.efofe the 
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Court which pronounced the decree of *1855, or befoVe 

the Court which pronounced the,decree of 1857^ were • 

•not nor are sufficient, as to the matter of debt, to, Sooktol 
support either of those decrees; afnd that, on the >'•* 

•other hand,' the Court which pronounced the decree * Chvnobk 
of 1859 was not, by the statp of .things then before * Dott-* 
it, enabled to make that decree. 

Their Lord.ships consider that it did not appear^ 
su&cientl^ before the Court in *1855, or before the 
Court in 1857, th.at, on*the assumption of the redeem- 
able’cpndition of the uijortgage, thove was not anything 
then due to the Mortgagees on the*ir security. 

The Zillah Courts, in coming to tlfis conclusion as 
b:> ^the state of the accounts, seem to have proceeded 
ndt upon proof of the actual collections which were 
or. ought to have J?een made by the Mortgagees, but 
.upon* materials which .were in a great measure specu- 
la^ve and conjectural *And this objection to the 
mode of taking the. accounts has in fact* been taken 
by the appellants* Counsel at their. Lordships* Bar,* 
when contending against the appycation'bjf the Sudder 
Court ,of the account so taken to the question of 

• • m 

foreclosure. • ' . 

The other objections takeq to the decree of 18^ 
are—^first, that the Sudder Court ought not to have 
<lecided the cause on the question of foreclosure, 
because*that question, though raised upon the plead- 
had' not been made one of the issues settled in 
the* Court of First Instance, where alone evidence 
could *be taken ; and, se^rondly, that the Court came 
to an erroneous conclusion in.treating the proceedings 
of 'which there was any evidente as an effectual bar 
to • the Appeliahts* right of redemption. Their Lord- 
ships consider *botb these ^ objections to be well 
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fouhdt*d. It j’s ‘dear that there has been no such 
‘ trial of^ the question of foreclosure as the Regulation 
^hich prescribes the statement of formal issues, and « 
indeed substantial justice, require. And in dealing 
' with this question tlie^ Sudder Court seems to have 
* directed its attention to^he erroneous Vqasoas assigned 
, by the Zillah Judge for holding that no tight of fore¬ 
closure existed rather than to the 'effect of the pro¬ 
ceedings proved. * * 

In Septemberf 1850, when they filed their notice 
of foreclosure, the,|j»Mortgagees^ pot only had notice 
that the interest the original ‘MortgagoV bad been 
taken in execution, but were 'actively disputing in a 
summary suit the right of the decree-holder to put 
up that interest for sale. There had been a decision 
againat their objection, and their ap(3eal was against that 
decision ^was pending. The ^appeal was depiJed^ 
against them on the 8th of \.^anuary, 1851,* and the 
equity of redemption was sold to the Appellants on 
‘the 7th ol^Aprili 1851. It is quite ijlear upon the 
authorities Sliat. if t^he'sale had taken place before 
the notice ©f Joreclosure was filed, that notice, to*bA 
effectual, must have been serVed on the purcliaser; 
dnd, in the circumstances above stj^ted, their Lord- 
ships conceive that it .ought to have been abrved upon 
the •decree-holder. Yet there is no evidence of any 
attempt to serve it upon any one except ther widow 
and heiress of the original ‘Mortgagor. . •^ • 

* Their Lordships, therefore, think that the que^ion 

of foreclosure ought to be further and full); tried • 
♦ • • 
upon an issue to be regularly settled; and that the • 

mortgage account, whether as incidental to the ques- , 

tion of foreclosure or to the question of redemption, 

ought'to be properly ^takeu. J'hey-dqsire, however, 
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to* leave undisturbed t 4 ie iindings of the Zillah Courts* 

upon the title of the Appellants to sue as the fepre- 
• ^ 
seiTtatives of the Mortgagor, and upon the extent 

and nature of the lands which are the subject of 

Ktigatiou. • * * 

Their * Lordshfps are of opinion, fhat each of the 

three decrees of 1855, 1857, and 1859 should be 

iiiscjiarge^ and that the cause should be remitted * 

to Indiat and that the. High Court at Calcutta^ or, 

under itsh direction, the proper Zillah Courts should 

inquire* whfther the .Appellants' fight, 05 equity of 

jedemption, as concerning the mortgaged estates^ in 

question, ojr any and wjhat part of them, has become 

foceolosed or barred ; and if it has not become so as 

to the whole of the 'estates, then to take an account 

of what, if anything,‘is due to the Respondents, or 

way of theip, on the security, and for that purpose 

to take the usual accounts as to rents and profits and 

disbursements, with "just allowances, and upon the 

result .of that a&ount to deal, with the^ patters in 

dispu^te accordingly. The parties Respectively 40 be 

at'.liberty to adduce evidence,* in addition to that now 

before us, upon these issues, upon the determination . 

of which the final ‘decision of llie cause must depend. 

The costs of the trial, including those ol this appeal,, 

to alfide tjie evjcyt. 
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/OYKISHEN MoOKEKJEE 


Appellant^ 


AND 


THE Collector of East BurdVan, * 

AND Brijo Roy, Phareedar ^ ^ ^ 

On appeal from the* Sudder Dewanny Adawlui 

at Calcutta. 

• • • • 

Feb*^j86? The questiSn raised in thfs appeal was the right eff 
the Appellant, the Talookddr of Mouzah Qohindopore 
laiSsTfn^J^w. to the possession of certain laqd within the limils*of** 
ferioMothe’ Talookdary, included in the Decennial Settle- 

Decennial ment, which the Collector o{ East Burdwan insisted 
u^derTh^' were, previously to and at ihe time of that Settlement, 

Zemindar of • • * , 

mer^^ln'lSSl ® Present: Membeis of Ihe Right 

Sewages for'* Hon. Lor^ Kmgsdown, the Right Hon. tHI* Lord .Justice Kn.ight 

vices to^the*^ Brice, and'tlie Right* Hon. the Lord Justice Turner. 

zSSaVbut The Right’Hon. Sir Lawrence Peel, and the* Right ^ 

also for the James W. Colvile. * ’ *< 

performance • 

of the duties , , j •, j l *1. 

of village watchman, are not resumable Vs Tannahdary lands by the 

Government, under sec 8, cl 4 of Fen. I of 1793, but are, by »ec. 4 
of Ben. Reg VJII. of 1793, annexed to the Malgueary lands, and respon¬ 
sible for the public revenue assessed on tbe Zemtndary _ 

Chovikeedars, or village * watchmen, are liable to services* to tmj* 

Talookdar, but Ckakeran lands held hv them for such «wv^s 
are not liable to be resumed by the Talookdar ior his cwn us< flU- 
charged of jthe obligation to which they are subject. So hdld by the 
judicial Committee, affirming the judgments of 

Courts, in a suit tor resumption by the Appellant as Talookdar, undw a 
purchase of certrf.n lands from the Zemtndafoi 

alleged to be Cram Snrunjatnee (rent-free,village lands), but which were 
proved to be %Chakeran lands, aparopriated to the maintenance ot 

Ckowkeedars in the Talook in which the lands were situate. . 

The right of appointing Chawkeedars belongs to the talookdar, such 
officers being liable to the performance of services to the 
ashy usage in Zemindary oi Bnrdiean, Choi, keefarshi^A 
tomJdtoTendersurh.cfviccsljthc^rm,.W-ir-,ihc Chnwkredar waf held 
entitled to possession of the Oiak-ian lands undet .urb tenure 
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Chakeran lands (lands set apart and. agpropriated 
as a remuneration for services), and had so continued* 
tip,to the institution of the suit. ^ 

The Appellant’s case was, that these lands were 
Gtam hurtinjamee Chakeran^ or lands appropriated 
in liei^, oT Vages as a remuneration for personal 
services rendered to the Zemindar^ and that upon the 
cesser of such services he was entitled to take posses- 
Sion of such lands ; while the contention on the part 
of the Respondent, th^ Collector of East Burdwan^ 
was,'that the lands* ^ were Tannakdary^ or Chow~ 
keedary Cfiakeran^ or lands appi 4 )priated was remu¬ 
neration for police seVvices, and thaji as such .they 
were not 'resumable by* the Appellant, as Talookdar, 
at*aU events, while Jthe holder of the lands continued 
to perform the Policy services. 

, The circumstances ^f the case and the nature of 
th^tenure,* were as follows:— * 

I^rior to the Decennial Settlement thd landholders, 
Sudder Farmers of land, were bound^by a clause i 
in ^their engagements («), tb ^keep ithe peace, to 
^revei\^ robberies, and arrest offenders ; and for 
these purposes they retained in their service an*esta¬ 
blishment of Tafutakdars (Pojice officers) and Pyke€ 
or Chowkeedars (village watchnaen)* 

Mouzah Gobindopore, to which the lands in dispute 
beTongefl, w^l at the time of the DecenniaUSettlemebt a 
^art, of tlie ^n^rge Zeminddry of the Rajah of Burd- 
wan ; and the nature of the Police establishment of thp 
ZemiAdar of .Burd-ivan, in the year 1788, in referred to 
in the 5th Report of the SelecJ. Committee on tlie*affairs 
of India in the following frermsHis Police 
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CASES IN YyE PRIVV COUNCIL 

% 

fstabllshmfnt,* as described in a letter from the Magjs'' 
•tralc^ of the i2th pf October, 1788, consisted of 
Tannahdars, acting as chiefs of police divisions, antf 
guardians of th^ peace; under whose orders were 
s'tationed in the ^ different villages, Jor the protectiott 
of the inhabitants, and to convey information to the 
Tannahdars,. about 2,400 Pykes, 'or armed constables. 
But, exclusive of these guards, ^ho were for the^ 
express purpose of*police, the principal dependence 
for the protection of the people pyobably rested on 
the Zemindary Pyke^ ; for lhje«e are stated ,by the 
Magistrate 'to have* been in number no less than^ 
iQfCboo, who ware at all times liable to be called out 

in aid of the Police" (rt). The Tannahdars «aiidl 

• 

Pykes reniunerated hy Zemindar, either by 
an appropriation of Chakeran laiidh or by a money 
payment^ and in the ealculatiom of the jumma oTf the • 
Zemindary to be assessed, 'with a view to the Deoen- 
nial Settlement, the profits of 'the Chakeran lands 
were not brought into account, and fleductions were 

ft ^ 

allowed in**favour vf the Zemindar for the charge^ 
for sudi Pykes as were paid in money, a«d the 
Decennial Settlement* was carried into effect upon 
lucH a calculation (3). • • ’ . 

Ben, Reg. I. of 1793,* which declared \be assess¬ 
ment of the Decennial Settlement fixed for ever, in 
the 4th cl., sec. 8, provided as follows : - jumma 
of those Zemindars, independent Tafbokifars, jand 
other actual proprietors of land, which is declared 
fixed in the foregoing artides, is to -be considered^ 
entirely unconnected with, and exclusive of, any allow* 
ances which have b*eeii made to them in the adjust- 

(fl)^lh Beport, 1812, p. 71. 

{e) Mr Chore’s mrnul/*, 1789, 51F1 Brpoil, p. 198. 
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menl uf tht^ir jnmma, for keepinj; up *Taftnahs, or 
police establishments, and al^o of* the produce of*any 
which they may have been permitted to appro* 
priate for the same purpose, and the Governor^ 
Gfneral in Council^ reserves to bims^jlf the option of 
resuming ];helvliok: or part of such allowances, or pro¬ 
duce of such lauds, acfcording as he may think proper, 
in consequence of Jiis having exonerated the pto- 
prietors of^and from the charge of •keeping the peace, 
and appointed officers on the* part of Government to 
superintend the'Police .oj the country* The Governor- 
General in * Council, however, declares * that the 

^ tt 

allowances or produce of lands wMch may 1)e 
resumed, will be appropriated to no other purpose but 
lha? defraying the expense of the Police ; and that 
instructions will be ^ent to the Collectors, not to add 
such allowances, or the • produce of such lands,to the 
jumma of tKe proprietors of land, but to collect the 
^ount from them sepacatelv.” 

By Ben, Reg**VlII, of 1793, which .amended and 
.enacted the rules for the Decennial Settltiftent, after 
declaring^ in section 36, that th*e assessment 
fixed, exclusive and iiudependeht of all existing* 
'.Lakkiraj lands, it was, in seotion 41, provided as 
followsThe Chakeran lands, or lands held 

by ‘public officers and private servants in lieu 
wagel, ait: alpo not meant to be included in the 
•exception Contained in section 3b. ^ The whole of 
these tands in each Province arc to be annexed to the 
* 1 SulgUMaPy lands, and declared responsible for 4he 
p'ublic revenue assessed on this Zemindar%es% inde- 
‘pindent Talaoks^ or other estates in which they are 
included, in common ,with ail other Malgusary lands 
therein.^’ 
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In ord6r to correct abuses arising from the Zen^in- ‘ 
itaryk police establishments, and to afford more 
effectual protection to person and property, a neiV 
system of Police was established by the Govern¬ 
ment on the 7th of December^ I792i the rules of 
which, with amendments, were re-fenacted * in Ben, 
Reg. XXfl. of 1793. Regulation provided, that* 

the Police of the country should thenceforward be conti- 
dered under the exclusive charge of officers appointed 
by the Government, and that each Zillah shpuld be di¬ 
vided into Police ijirisdictions'df a certaii^^ extent, each 
superintended by a Darogah\^ and by sec. 12 all the 
viflage watchmen were thereby declared subject to the 
orders of the Darogah ; and, amongst other duti^S;^by^ ^ 
section 13, the Police Darogahs were directed to Iceep 
a register of the village watchnren declared subject to * 

their ©rders ; and, upon life death or removal of any 

• • 

of them, fjie landowners or others to whom the filling 
up of the vacancies might beflong, were requirjed to 
send thft names of ^ the persons f^hom they, might 
appoint Co the Barogah of the jurisdiction, that they . 
might be registered by^him ^ , 

• For the more complete formation of the register of 
village watchmen, and to enable the Zillah and City* 
Magistrates at all times to ascertain what number and 
descriptions of watchmen and guards were maiatamed 
in aid of the Police throughout their respfictive*juris¬ 
dictions (a), i|^ was enacted by section* 21 of 
Reg. Xll. of 1807, that “every landholder, larmer, 
mtrchant, or other person employing • PykeSy *Chowki^* 
dars, PasbanSy Nig^anSy BurkundaseSy ot anyoth^r - 
description of watchmen or guards, shall, within thi'ee* 


la) See Haiington's*Analysis, p. 513. 
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months after the promulj^ation of tfiis •Regulation, ^ 
transmit a list thereof, specifying the name®, orcupa- 
•tions, places of residence, and allowances in land oi^ 
money, of the several persons entertained by them, 
Jto the* Magistrate of the Zillak or .City in which they ^ 
were emplbyed. They shall also* transmit to the 
, Magistrate a similar li«t in the first month of each ‘ 
succeeding Bengali Fusily, or Willaity year (accord-* 

• Mngf to the*era current in the district), made up to the 
" last day of the preceding yeaf*. Any neglect to furnish 

such'lists (especially •^fter being ^called upon by the 
Magistratef, as well as any wilft^ omission to include 
•in them persons actually employed *as guards* or 
watchmen,* of whatever'denomination, shall be liable 

• to 'a fine to Government not exceeding Rs. 200, to be 
determined by the jyiagistrate, according to the situa¬ 
tion qf the party and acircumstances of this case.'" 
The object* of the above-stated section was subse- 
•quently further provided for by Ben* Reg. XX. of 

1817, sec. 21. • I 

.. It appeared that at about the time of the* Decennial 
Gettfement one Srishteedhur h*ad possession of, the 

• lands in dispute as a remyneration for his services ats^ 

• Tannahdar in the, establishment of the Zemindar of 
BurdwaUi and, subsequently to*the alterations in the 
PoKce system before referred to, he continued to h^d 
the lands* in *tfle capacity of Pyke^ or ChowkeedaVi 
under the Xalqokdar of Gotindopore, who held that 
Talook^ in putnee (in perpetuity) of the Zemindar^ 

-yid, as appeared from th^ Records of the Foujdfiry 

Coprt of Zillak Burdwan, he was returned as 

• * * 

holding in the lists transmitted to the . Zillak 

Magistrate in conformity with section 21, of Beft, Reg, 
XII. of 1807. Sristeedhar difd about tht year 

m X-5 
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1836, aiul Nundololl Roy, who was appointed to suc¬ 
ceed him, entered irtto possession of the lands in 
dispute, and his , name was entered in the Records pf' 
the Ztllak Magistrate, as holding the lands m the 
capacity of Pkafeedtfr (village station policeman) of* 
Gobindopore: U|5dn the death of Nundololl Roy, 
Krishto Nayck was appointed Phareedar^ and entered 


into possession of the lands accordingly; and, upon 
the death of in ^the year 1850, Ahmed 

Buksh was appointed, and enteredi into possession of 
the lands, arjd held the same in**|he year ^852^ when 
the Talook of Gobindopore was purchased by the 
Appellant. 

Shortly after the appointment of Ahmed' Buksh as 
Phareedar of Gobindopore he •was appointed by the 
Magistrate to discharge the deities of Phareedar 
at a ‘neighbouring station,«< Doloyhazar\ aad the 
Appellant .having ascertained this circumstance when 
he entered into possession of the Talookdary, insisted 
that he had a right to dispossess Ahmed Buksh, and 
to take possession f/f the lands in dispute for his own 
purposes. Upon proceipding to take possession, ^low- 
ever, the Appellant was resisted by Ahmed Buksh, 
and eventually, in 1853, he instituted a suit to enforce . 
his alleged right, by filing his plaint in the Moonsijf s 
Court of East Burdwan against Ahmed Buksh, knd 
the Respondent, the Collector. The ma^^rial *ifatenients 
in the plaint were to the effect, that Ahjned^Buksh |»om.' 
the time of Appellant’s purchase had not been (Present 
tQ»take care of the Zemtr*dary Office of Gokindppohe* 
viUage, or to keep ar watch, or do any other busipeSa, 
although he continued to hold the lands in dispute as,' 
Chakeran lattds, and forcibly retained possession.; that 
laikds wfre never^held at any time as service lands 
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for Tannahdary (Police duties), and* it was not 
laid down by any Regulation tli/it service Unds^for the* 
‘ village Chowkeedars must be given by the Talooht 
dars or Zemindars ; that the lands were Gram Surun- 

m 

^jamee lands, of which the Appellant was owner, and • 
that, ?eb. 41 of Ben, Reg. Vyi. of 1793, as such* * 
lands had been included in the settlement with the. 
Zemtndar^s rent'paying lands, the Appellant was 
entitled fo the lands as liable to pay rent to him ; and 
the plaint prayed, tlTat uix)n the Zemindary right 
bein^established, hejnight be put in possession of the 
disputed faud, conlaining rg heegahs^X cottah and 

* 13 chuitacks, of the estimated vtdue of Rs.« aoj, 
together * w'ith mesne* prohts, pendente lite^ and 
iflPlerest until the tinie the amount of decree should 

be realized. 

• • 

^ The Respondent, tjie Collector of East Burdwan^ 
insisted that, by the reoords of the Criminal Court, it 
was manifest that Srishteedhur had possession of the 

• land in dispute as Phareedar in the ye^r 1813, and* 
that his successors in that capatit;^ had •ahfO held Che 

' j>and; that the land was tifiwtit •Gram Surunjamee, but 
Chakeran land for the'^perfortnance of Police Vkow- 
keedary duties, spid liad been held as Chowkeedary 
Chakeran land for forty-two years at the least, and 
iVas probably so held before the commencement o(, the 
Dd’cennkil Sgftlement. 

•^Tbe Appellant in his replication repeated his claim 
to Qie land as Gram Surunjamee land, and his title 
' thereto, under Ben, Reg. VIII. of 1793, sec. 41, 
*.ai^d contended that, inasmuch as the powers of the 
' Zemindar of Burdwan, the original proprietor, with 
respect to the land, were then vested in hin'? the 
Chakeran land which, the Defendant and his prede- 
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cessors obtained for attending tjse Zemindary dutie;^ 
in lieu,of salary, were then, since he did not perform 
«^he Zemindary business, liable to resumption by tl^e ' 
Ajgpellant. The replication also stated that Deedar 
Buksh had been appointed in the room of the Defen-« 
dant, Ahmed Buksh., as Pharcedar *of Doloybazar, 
but that he did not attend to the €ho'wkeedary of the 
,Pkaree of Gobindopore, nor look af^jer the Zemindary 
duties in any way. 

In consequence of the appointpient of ^Deedar 
Buksh he was made a Defendant to the suit in* the 

* t 0 * 

place of Ahmed Buksh. 

Issues were prepared on the part of the Appellant, 

and of the Respondent, the ‘ Collector, and after the 

same were settled by the Moonsiff, the parties pf'o.- 

ceeded to produce evidence in r,elation thereto. The 

Appellant gave in evidence a document purporting to, 

be a copy of statement taken from the records of ,the 

Criminal Court of the year 1^13, under the title of 

' “A statement pf the village of Gobindopore^ in 

Pergunnah 'Shaha^ad, under the jurisdictien of 

Tharra Koochut,” in which the Tannah was sUted to 
^ • * * 
be distant four miles from the ^village, and Srishteed- 

^hur Tannahdar was stated to hold 19 beegahs 17 

cottahs (the land in dispute ) as service lasid, and also 

certain other documents, which were principalfy 

copies of, Or extracts from, currespon<lf'nce‘bctween 

the Collector of Burdwan and other jeffieftrs of the 

Government in relation to service lands witbia the 

distrjet of Burdwan. Thret; witnesses were® Called^ 

by him to prove that Sr 4 .shteedhur Tannahdar and 

* 

sUcccsvsors had nevdr performed Police services, but‘ 

• * 

had transdcted Zemindary business Aiely, and on that 
account lield tlie land ip dispute. 
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'^be Respondent gav^ in evidence certain docu- , 
inents In .relation to the Decennial Settlemcitt \:on> 
eluded with the Zemindar of Burdwfn in the year 
1789, comprising the engagement of the Zemindar^ 
and the Biindobusts, particular statement of 

the jumma of the* Zemindary, and of the net jumma 
‘payable in conformity* with the settlement ; and also 
other documents, consisting ol copies of correspondence 
between the officers of the Governlinent in relation to 
matters connected witli the q<ie*tion in dispute. 

On flip 30th of Aprils 1856, th^ Moonsiff^ relying 
upon the witnesses for the Appellant, found that the 

land entered in the statement, from the Criminal 

. • 

recprjji of the year 1813, as in the possession of 
SrisJiteedhur^ had been granted to him for Zemin^ 
dary^ services solely> and that such land, being 
ii4pluded in the DecenniaK Settlement, was rent-paying 
land and after declaring Kis opinion, that as the 
Zemindary services were no longer performed the 
holder could not n'etaiu the land, he pronounced a 
dtecree, giving to the Appellait possession of the 
^land, togq^her with mesnejjrofits^interest and costs.* 

The Respondent, the Collector, appealed to the* 
‘Court of the Principal Sadder tlmeen of Burdwan, 
and on the /th of. December^ 1857, the Principal 
SuJker Atneen made a decree dismissing appeaf 
with costs.* • 

. , . • 

• A^licatiph was made to the Sadder Dewarmy 
Adawlut at Calcutta for the admission of a Special 
afpeal frt>m the. decision •of the Principal Sud^er 
Atneen in this suit and in other si'pilar suits raising th^ 
'safme question . and og the 28th of June^ 1858, such 
application was graifted by the Sadder Court on the fol¬ 
lowing giuunds riit^e suits were* instituted 
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>864 under th^ provisions of sec. /i, Reg. VIU., 1793 ^ 

' restrmc certain lande held by the Defendant as Chak€- 
MooKSRjKe Qn the plea that they were Malgusary land§ as- 

.signed to the parties in possession for the performance 
Co,.LECTOR connected with the Zemindar% and 

BuRiwAN* that as these duties had ceased tobe performed, the 
Zemindar was entitled to resume* th^em. It is, however,* 
admitted by the Zemindar, that J;he defendants per¬ 
formed both Zemindary and ^police duties, lut for* what 
period is not distinctly stated. The Government (one 
of the Defendants jn these caseSj pleaded that the lands 
were Tannahdary lands, assigned to the Chowkeedars 
for the pertorinance of Police duties which they sti 1 
continue to execute. It ,s* not denied by the Defen-^ 
dant (special Appellant) that? sec. 41. Reg 
1793. applies to these lands, i)ut the Lower Courts, 
withoiK. determining the issife which arises out of the 
Defendants’ pleadings, viz. whether the lands^were 
or were not assigned for Police duties, have declared 
that th& Plaintiff had authority Kt resume the land 
under the‘sectioa quoted above. As this fomt has 
not been determined, the decisions are consequ^tly 
’imperfect; and as *the Zemindar (the real Res^on-^ 
dent in these suits) •has appeared in this Court, wre 
remand them for fhe trial of the following issues, 
ihich arise out of the pleadingsFirst, what were 
.the duties performed by the parly in^ peisscssion of 
these lands at, or antecedent to. the Bece*nnial Settle, 
roent, or for a long series of years? Secondly, if the 
dJtieswere wholly Zemtndary, has it beai prov^ 
that these duties hgiVe ceased, so as to entitle Ofe 
Zemindar to resume? Thirdly, if the duties 
formed were partly Zemindarf and partly Poltce, 
whether, oi prool sf the cassation of the Zemindary 
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, duties, though the Police duties oontimi® t^ he per-* 
formed, the Zemindar can resume the lands ?*' ' 

The suit accordingly came before the Zillah Court 
for trial upon the issues directed by the* Sudder Court; 
apd on *the 17th of November^ ,1858^ the Appellant 
presented a^petit^pn to the Zillah Court, stating that 
•the Police station eX% Doloybamr had been abolished, 
and the defendant,^ Deedar Zuksh, discharged from 
•lUs sUuatiod, and that Brijo Roy had been appointed 
Thareedar eX the Police * station at Gabtndopore^ 
had taken* possession the disputed land, and pray- 
ing that Brtjo Roy might be made A Defendant. 

* The Respondent, Bn;o Roy, was ihen inadew a 
Defendant tiy order of the Zillah Court, and put in 
an answer in the suit. . 

Additional evidence, both documentary and oral, 
was adduced by the parlies. The evidence was con¬ 
tradictory. 'Two witnesses w'ere examined on the part 
of tSe Appellant, who proved > special services per¬ 
formed to the Tulookdar, and that the land.was held 
. on condition of performing the$e services -since the 
tinlle* of Srishteedhur, Amongst other documents 
given in evidence by *.the Appellant, was a copy 
, of a statement of service land in Tannah Koochut 
'for the year*- 1792, which purported to state that 
thftre were 104 beegahs of such land in Pergiin- 
nnh^ Sk^ehahhf belonging to that Tannah* The 
. Caljector fil&d. Reports of Officers of Government 
and ^ist of the names of Pykes and of the Cha^ 
mJiefan Jand held by them, micluding the name of 
•Srishteedhur. Two other witpesses deposed thit no 
, service bad ever been rendere’d fo the Zemindar by 
the •|>erso'is who^ Successively held the l^^nds in 
question. * 
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• c)n thej29t|) of Ju/v, 1859, Mr. C. Hobh^utey the 
Judge of the ^;7//3'^ Court, jSrononnced his judgment; 
and,* as to the first issue, said r—“ On a careful con- 
sideration of all •the documents and papers, and of the 
vivi, voce evidence produced, and the -lavs* quote^, 
Reg. XXII., 17*93, and of Reg. XX.^ of 1817, 

by both parties, I am of opinioij, that it has Hot been, 
substantiated on the part of the Plaintiff, that the 
duties performed hy the servants in occupatikon of* th# • 
lands in dispute have, been •chiefly Zemindary^ and’ 
only partly Police ; nor, on the jiart of Ihe Dhf^ndants 
that the duties havft been wholly ‘Police ; IfUt tfiat the 
duties, both j^efore, at the* time, and since th 5 
Decennial Settlement, have* been partly ‘Police and 
partly Zemindary, as follaw:— Zemindary^ •first' 

(personal to the Zemindar)^ to^ collect or enforce 
collections of rents, to gu^rd Mofussil tre^suriesj 
and, perhaps, to escort Mofussil treasure. Second 
(common fo the village community), to keep watch at 
night to ^secure the harvests. Pedice—to maintain 

the peace,; #10 apprehend offender under orders of- 
the Tannahdars ; t© report criminal occurrenedfi.? 
to convey public mone/ to thlb Sudder treasury (this 
duty has ceased since ^the Decennial Settlement); to 
serve as guides to travellers. I may a 3 d, that it is’ 
nqtorious, and in my personal knowledge, that m6st 
of these duties are at this present tirfte perfbrmcfd by 
the village watchmen Burdwan” * As to the 
second issue ,* the Zillah Judge referred to his opinion 
upon the first issue; ^od as to the^ third issue, th«« 
Judje stated his conclusion as follows;—“On thfe^ 
whole argument on rhis third issue my judgment is as 
follows; that the duties perfordiei]^ by the servants 
in possession of the lands in dispute have been proved 
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•to be partly personal to the Zemindar t partly*common 
to th*e village community and to tho public generally, 
and {partly special to the State ; and that although the 
Zemindar's personal duties have ceased to be performed,. 
yet^that he has hot thereby acquired any sight to resume 
the lands. . Fnr^, because of the fact that although the 
lands are included in *the Mai estate, yet they are' 
eacluded from the r<;ntal paid under the permanent 

seftleiAent, aftd the principle of equity which follows 

• 

u{fon this fact, that, the Zemiddar cannot claim a 
something^ /or w&ich he*Kas not givey any ec^uivalent; 
‘and, secondly, liecause of the fact that the conditions 
on’which the lands were held were not wholly per-* 
sonal to the 2 remindar, but were common to him, the 
Village* community, the •public, and the State, and 
cuijoyable by ail pro ferffpore Zemindars^ and because 
of the equity following on this fact, that he, the* one 
of several parties having interests, present or possible, 
in the lands, should not. have the power to resume 
an4.dispose of the laads at his own pleasure .only/* 
In. accorilance with the above-mentioned judgment, 
iht*ZUlhh Judge made a decree ^dismissing the suit 
svlth costsr • 

' ‘.The Appellant appealed to the* Sudder Dewanny 
Addwlutn The Vppeal came on fdr hearing before 
Messrs, Raikes, Trevor^ and Samuells^ three of the * 
Judges o 4 f that»Coui1:; and on the 17th of Aprils i860, 
the dqoree of thte ZUlah Court was affirmed by the 
judgmenUof the majority of the Judges, Messrs. 
Tr^r and. Samuells (the otjier Judge, Mr. Ratkee^ 
.being dissontiept), and a decree «pas8ed dismissing 
thV Sippeal with costs. ' * 

Mr. Trevor (Mr. Sumuells concurring) delivel’eci 
the judgment *of the Suddetr Courts and declared, as 

X.-6 
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* * » 

to the fiut Issue, that from the esirliest periods tb^re ^ 
weive Tanmthdary, or Chowheedary^ Chuk^ran, but 
that with that description of service land the Court 
,bad no concern in the case before them; and that 
another and distinct species of service lands was 
called " Zemindary Ckaktrany , held Ijy village 
watchmen, under the names of Paths and Pasbans^t, 
and upon this issue expressed his opinion, that from a 
period antecedent to the Decennial Settlemerlt, the 
lands in dispute had been held by parties on the 
condition of performing seiytces both to the village 
community and to the Zemindar \ and, as to the 
second issue, declared that, on the finding that 
the lands in dispute bad been before, at, and 
since the Decennial Settlement, held on the condi¬ 
tion of the performance of .double service, viz. aa 
village watch and Zemindary Pykes, it was comj}e- 
tent to the Zemindars' to resume the* land on the 
tenant refusing to perform .the duties of Zemindary 
Pyhes\ The decree then, among44jother things, dealing 
with the Decennial Settlement, declared as follows-:-*— 
‘‘i The ownership of the soil was at the sarne**ttme 
-declared to be with the JeemindarSt and it became*- 
necessary for f^overnment to determine to whom the 
land held by the 'Ckowheedars and Zemindary Pykes 
‘ belonged ; with that object, by sec. 41 of Re^. VHU 
of 1793* it was declared that 'tlft; Ckaker&h land, 
or lands 'held by pubhc officers and,*piivate ser^ants.in * 
Ucu of wages, are also not meant to be included in the 
exception contained in, section 3^,^ whis-h drclases 
tfie assessmorit fixed, exclusive and independedf of 
ail existing L^khiraj lands. The wiiole of Hiese 
Unbs m each Province is to#be annexed, to the 
Ualgmary land^, and declared responsible- for the 
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put»lk revenue assessed* on the Zemindary^ indepen- , , »1&4> 

dent Tahokst or other estates fh which they* are 

incldded in common with ail other Malguzary lands •M^jssjac 

therein. -The question then arises as to the tneanm^ «* *'^*** 

... . .• 1 1 rt Col.r.HCTO« 

of this law. ...-Does* it at once absolufely transfer the • or 

lands to Tthe Zemindar, and with the lands the right Bu«»wa». 
of doing with them as he pleases, and at once assess¬ 
ing Jthem ?, or dotfs it cndy transfer them to the 
Zemindar^ s,\xh]ect to all, those burdens with whicli 
the Common law Or rustt>m has burdened them, so 
long as* the* public sa*rViice or prwate convenience 
requires that they should be burdened ? Unfortu¬ 
nately the jaw is silent .on the point. It appears tu 
,mef however, that this important section only declaies 
that the right of ownerstiip in these lands is with 
the Zemindar t that ttiough they arc not a portion ot 
lemds on which the assessment was actually* based, 
still 4hey are to be annexed to those lauds; and that 
when public service or private convenience no longer 
requires that they^should be devoted to the purpose 
whiph* under the customary law, they have hitherto 
been devoted to, the right of resuming and assessing 
them is with the Zemin’Sar^ as owner of the estate 
in which the,y are settled. In •carrying out this law 
in |be case of Zemindary Pykes^ no question could 
ever arisq in .tjje Courts. The Zemindar^ is alone 
the judge of. rtie necessity gf the retention of the 
'servtcgs , of his’*cwn servants, and he may dismiss 
thepd 6r retain them at his pleasure; but the case of 
yUlage watchmen is different; their services aremot 
personal to the Zemindar^ but*, they are performed, 

6rst and mainly, tegr the viliap,e community ; and 
conse*quently, as ^ong as that com munity * exists 
the lands are liame to the charge of ^keeping uj 



CASES IN THE PRIVY COUNCIL 


iS64-« 


JOTKIStttN 
. MoOKnR]«fi 


The 

COLLBcfoR 
OF • 

East 

Bueowan. 


the wafcb. ' A letter of <the Board, dated jrjth 
Octobtr^ 1790 ; ha6 been cited by the Appellant, 
but that lett^er leaves the meaning of seC‘ 4 t, 

• Reg. VIII. of 1793, just where it was.” And, 
after other otfserv&tions, the judgment concluded^n 
these terms Allusion has bedn made by the 
Judge, and also in this Court, to -the deduction ol 
Rs. 50,000, allowed to the Rajah ol Burjiwan jatt^e 
Decennial Settlement, on account of Nugdea Pyhe^. 
Those Pykes were of a semi military nature : were 

a, * 

commande^d by a European' Officer, and kept up to 
guard the frontier from (the incursions of tl^e 
‘lAahrattas, The force is.totally uncoonected wdth 
the. subject before the Court, and it consequently is 
unnecessary further to notice* the circumstances con¬ 
nected with it. The foregoiiTg remarks have in¬ 
directly met the chief ^arguments adduced* by the 
Counsel k)r the Plaintiff. From what is there stated, 
it will appear that at the De'cennial Settlement the 
service tnds—both jthose of the ^age watch and^the 
’ Zemindary Pyke^-^yvere not included in the asse^- 
ment on which the Settlemenjt was based, neither-was 
*any remission of revenue made in lieu of them; that 
appropriated as the^ were to paiticular purposes 
before the Decennial Settlement, so they remained 
after it; . that, burdened with thesf . charges^ they 
were declared to be tfee property oi* ihe Zemindar; 
‘and though, in the case of Zemin'daty the 

Zemindar can, at his pleasure, resume the* lands, 
in* that of the village Watch he cannot; * but tl^t 
whilst the public, service requires them, they rtiust 
remain appropriated to those • purposes. It follows,' 
Irom *this view, that the laiiA are burdened' by 
the operation of la.'if^, and not by a^ pnvAtc co^ntfact 
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between the Zemindar and the tenant X^howkeeduK, 
and that, consequently, an una'uthorized act 5 f the 
leCtter can in no way justify the resumption of them 
by tha former, as, under other circumstances, • it 
^ might hav4$J>een« done." * * • 

The ‘third Jfidge, Mr. RaikeSt being dissentient, 
delivered a separate judgment, in which he stated at 
leqgth h^s reasons for considering that the Appellant* 
was entitled to recover possession of the lands, and that 
the decfee of the Zillah Judge should have been 
reversed. ,The mat^rral part of this judgment was as 
follows :—** It has be^n admitted by the Government 
Pleaders, ^ that where ^hese services have been purely 
Zemindary^ the practice (right or wrong) has been 
to resume, whenever the Zemindar chose to dispense 
with such services 7 but that, in the present case, as 
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• the dccupfLOt of the l&nd^ has performed tlfe duties 
both of a Zemindary Pyke and a village Chowkee^ 
davt the Zemindar^ * in consequence of the village ^ 
Chowkeedar befllj also a Po^ce officer an^ a servant 
of the State, cannot resume th9 lands on a cessation 
d| •Zemindary sendees. J^ow, I cannot allow that 
the village Ckowkeeda^ is a Police officer, or servant 
of the State. Section 13, Re|^. XXII. of 1793, enacts, 
tl^at *A 11 ’PykeSt Chowkeedars^ Pasbans, Dusauds^ 
Negabaps Ha^ees^ and other descriptions of vilf«ge 
watchmen, .^e declared si^Dject to the orders of the 
ihtregah. He shall keep a register of,their names; 
apd 'upon the death or removal of any of them, the 
^landov^ners or-others to ‘whom the filling up of the 
.vacancies shall belong, shall *aend the names of the 
persons whom the}i may appoint to the Daragah of 
the* jurisdiction, \hat they may be registere'd by him 
as above directed,' The next, sectiora describes the 



('ASEi IN The privy COUNOrL 



joVIITSHRN 
MOpXBftJRR 
« V. 


The 

CotLECTOlf 
'-or 1 
East 


parlicuUr duties these men as‘e expected to perform, 
and {Srovides ‘ that 'Pykes^ Pashans^ or other village 
watchmen, who ahall not act in conformity with this 
section, shall be dismissed from' the station <by the 
landholders, or other* persons by vidiom they are em¬ 
ployed, upon the requisition of the Magistrate ^ and 
shall be further punished as the law may direct,’ &c. 
* These two section appear to me to recogtyze in Jthe 
plainest terms that these Pykes, Pashans^ or village 
watchmen, are servants of ’ihe laifdholders aor other 
persons by lyhom they are empfoyed,’ and are not ser¬ 
vants of the St^te. At page 44 of tiie Fifth Report of 
the Select Committee on the; affairs of theJFast India 
Company, mention is made of the above Regulatioei 
in the following words :—‘ The Pasdans, Pykes, and 
other description of village gudrds, who still have 
their subsistence from the^vilTage establishment, are; 
by the Regpilation then above cited, placed undervthe 
authority of the Darogah, who* keeps a register of 
their namfii/,, and on a vacancy occurring in ‘their 
numbef, calls on •thje Zemindar —to whom .the 

privilege still appertains—to ^11 it up.’ And agam, 
•at page 71 of the same Report, when treating of the 
Police Under the system introduced in we find it 

stajted, that * the village watchmen, snd such as 
remain undismissed of the Zemindar% • servants* are 
by the public Regulatiorts required to-operate with 
the Darogah ; but a provision of this hature,, w^hbut 
the means of prompt enforcement, has not been 
attended with the desired effect. These extracts^ 
show that it was jioi the village watchmen only who 
were declared bound to obey the Darogahs, but ak 
the Zemindary servants, as s^uchand if 4 he argu¬ 
ment be good, that a**person who acts.as Zemindary 
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' servant, and as village Chowkeedar^ and holds lands 
for these services, becomes through tbe dbove Regu< 
lation a'Police officer and servant*of the State, for ]»re> 
ciSely the same reason any other Zemindary servantf 
must be a Police officer and servant of the State, ajid 
*equa!Iy inciepend«^nt of the ZdHtindar who feeds and 



employ? him, Snd remunerates hifft either with land 
or money, f feel no hesiiation in coming to the con- • 


cIu,.«ion, when the persons here alluded to as* 


village watchmen perfprm, as in the case before us, 
the ^duties oi ^ •Zemindary ' Pyke and of a village 
Chowkeedurt and hpid land ren^ free, they are not 
Police officers of the. Government, but servants of 
the Zemindary establishment, and tite tenure Sf the 


4 ahd is a service tenuie, that the occupant holds it, 
in lieu of wages for services to be performed to the 
pi^prietor, and ffot, alleged by the Government 
Plea'der, .exclusively *for services rendereid to the 
Stbte, and for any services he may rpnder to the 
community of the Village; and, I believe, a separate 
•charge may benpegally made^’* And he Concluded as* 

follows .—“ I have no hesitation in holding that the 

• • • 

’Chakiran lands, of which it is admitted the present 
'lands form a part, were made over to the Zemindars 
as a part* of their Malguza^y lands, and that conse- 
/jiiently any one who holds a portion of these lands 
without payiipg rents is bound to prove his right ho do 
so. In the* present case.the Defendant justifies hit 
Agjjlit to rent-free occupation on the ground that he 
performs the duties of village Chowkeedar, But he 
has failed, in my opinidn, to show that the lands wore 
bestowed upon his predecessors Jor such services only ; 
whereas I consider the Appellant has shown good 
ground to est^lish the belief that these 'lands were 


o 
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ht'ld exempt ffom payment of revenue, in consequence 
o( the holder rendering serviced to the Zemindar iii 
collecting the revenue, and that the exemption was 
not made in consequence of the protection he is sup¬ 
posed to afford to the village community. For that ^ 
fprotection, 1 believe, as stated by Mr. Crooke, the 
community are bound to pay in ^urdwan as well as 
in other parts of the country. Hence I am of opinion 
that, on failure of the services which the 'Chowkee- 
dar Defendant was bound to render to the Zemindar, 
and of which the Appellant was^most arbitrarily and 
illegally deprived by the Commissioner (ff Police, 
the Appellant ig entitled to reisume his tenure^ and 
I would reverse the judgment of the lower Court 
accordingly." 

As the value of the subject-matter in dispute was 
under the prescribed amount, Rs. 10,600, the Appel¬ 
lant petitibned Her Majesty, in Council fof special 
leave to appeal against this decree; and, in con- 
sideration of the important question^at issue, and 
also that ’otjfer^suits were pending involving the same 
point; le/ive to appeal was granted («), • *. 

, Mr. Rolt, Q-C., and Mr. J^eith, for the Appel-. 

^ lant, , 

• 

„ This case is of considerable importance, as the deci-t, 
aioiv n this appeal will govern a great maqy.other sui^s 
ip which the Government of Bengal^ Zemindars, Ta- 
hdkdars, and rent-free holders ave interested. 
broad proposition U, that the land in question was always 
an integral portion of the Mahgnsary land, within the 
Tahak of the Appelladt, and held on a service 

(«) See case reported on this point, 8 Moore’s Ind App. cases, 
p. Ms. * ^ * 
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%efitire; ifi respect of, which Gt>vei-ntn<*ttl ^ 

revenue was assessed at the Decennial Settlement, 

* 

an<l covered by that Settlement, as Gram Surunjatn^e, 
by the ^predecessors of the second Respondent, on a 
personal Service t^eiiare to the for protec¬ 

tion of the^ 'Zemtndary by performance of certain 
duties. jRaJa Lelanuhd Singh Bahadoor v. The Go* 
vetnMent of Bengal (o)* The onus^ that the second 
ftesponden^ was entitled^to continue in possession of 
the land without payment of re'nt, or rendering service 
to thd .Appellant, la^f «pon the IJespondents, who 
clainl the exemption, Maha Raja^ Dheera^ Raja 
}iahatab Chund Bahadoor v. The Bengal Govern* 
ntegk (^)- Government rested their defence 

on the allegation thart the land was at the time 
of the Decennial Sefctlement, Tannahdary Chakeran^ 
Of Police service lands,* within the meaning of 
Reg.of 1793, sec. 8, cl. 4. yet the decr.ee of the 
Sudder Court declared- that it was not of that.tenure, 
but Zemindary Cdeaheran^ or service land,/and the 
property of the Appellant, as f'alofikdar* u*nder B'n. 
Re^. ’VIIJ., 1793, sec. 41^, and had been so held'sipce 
the Decennial Settlement on condition of performing 
services both* to the village community, as village watch¬ 
men, and to the Talookdar^ If so] and as the land was 
Zemindary Chakeran, and the second Respondent had 
failed*to pVrform*the conditional personal service to the 
Taivfik 4 ar, on which the same*wes held, the Appellant, 
havin^een arbitrarily deprived of those services, ought 
to have •been declared by Xhc decree, under the l^st- 
iftentioned Regulation, entitled ’to resume possession 

(«) 6 Moore’^ Ind. App. Cases, p. loi. 

,{&) 4 Mqo^’s Ind. App. Cases, p. 466. 
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of IIk* laniis. ‘ The Government reaily had no interest 
* * • 

whate^rer iii tne matter. 

« 

. Mr. Forsyth, Q. C., and Mr. TP. li. Melmll, 
for the Respoiidentj the Collectbr of East^ 
Burdwan. 




*(th May, 
1864. 


, The Appellant failed to make out his case, and he 
had no right to take possession of the lands id question,' ■ 
such lands having always been appropriated and held ‘ ■ 
as remuneration for services vyhich were wholly or in 
part Police* duties, and not solely personi^ service to 
tl)e*iJ^»*iW/jrF,’and if those services were discontinued^ 
the Appellant had no right to resume the lands. On 
account of the nature of the services, on assessment * 
in respect of ihft jumma^ of the Ijyids was made at the , 
time of^ the Decennial Settlement. Upon the jiature^ 
of the tenure in dispute tliey referred to fhe 5th Rep. 
of Select torn, on the affairs of India, in 1812, 
pp. 44, >1, 198, 317, 319, 404 - 4 mi> Wilson's Glos., 
iifoce. and ^**Parik” pp. 388, 591. Ilartu. 

son's 'Analysis, p. 513. Ben* Regs. I., 1793, sec.'.®; 

ol. 4; VIII., 1793, *secs. ,’36, 41; XXll., 1793,* 

secs. I, 13; XII., 1807, sec. i; XX;, 1817, sec. 21. ; 


•The consideration of the appeal was reserved i 
judgment was now delivered by • *• • 





The Right Hon. Lord KINGS DOWN. 





'file question in this^ case relates to a small quantity 
of land consisting of nineteen beegahs and somec^//^A^, ; 
in the J'alook of Gobindpore. This^ Tahok originally 
foroitd part of the great Zemindary of •Burduan, 
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aiwj previously to its purchase by the appellant *it 
had been granted in hutnee by .one of the Rajahs of 
Bt{rdwaft. In the year 1852 i|)| Was put up to sale, 
by the Collector of the Zillah of Mait Bttrdwan, under 
ihe provisions of Ben. Reg. V]ll. o.f 18 ig, io ord*er 
to-realize tlie sunount of arrears of .rent due from the ' 
then Putneedar. Tlie Appellant became the pur¬ 
chaser, and enter^'d into the receipt of the rents and 
profits of the Talook^ and it must be assumed that, as- 
Putnecdar^ he became entitled to* the same rights in* 
the Si^bject-matter of» the suit which were enjoyed by? 
the Zeminiar. * * • 

At this time tlie lands now in dispute were in the 
ppi^ession* of a person‘named Ahmed Buksh^ who- 
paid no rent for them either to the Government or to 
the. Paloekdar, bu^ instead of- rent, performed cer- 
.tain services. What wjis the nature of those services^ 
is ope of m'atters now in question. Another is, what 
is the character of .the lands thus hefd by these 
•services ; are thajt legally appropriated fgr the per- . 
formance of these services, ot are they Ands which 
are the, free and absolute property of the Tahokdar, 
and which he is at libtyrty to resume and dispose.of 
as he ihay think fit, either dippensing altogether witlf 
the services,* or providing from‘Other sources for the 
performance of these services if he be under ^ny 
obligatidh to .secure their perfoi mance ? • 

the* 11th of January, 1855, the plaint in the 
present suit was hied, and the Collector of- Easi Bur dr 
wan, a6 representing the government, v\ab made a De¬ 
fendant. The plaint insisted t 4 iat the lands in question 
were part of the Tahok ; that the lands were what 
are*calted Mdl Satrunjamee ” or ‘^Gram Surunjamee” 

held for_ tlie^ performance of sjicvices personal to the 

• “ • • # 
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fS64, Zemindar, for the protection of his propeitys' 
lovKrsHBN* i\\9t Ahmed Buhsh had ceased* to perform< any 
eoKits^st services; and the Flamtif! had appointed 

Cq^ector P®^son to perform such services, and waa 

pp • entitled to resume possession of the lands. 

Bveewaw. * On the gtli of January^ 1856, the t^ollector of East 


Burdwan hied his answer, and ,he thereby insisted, 
that the land in question was not MM S<urunj.antee 
(service land for taking care of the Mai or Zeminddr^s * ■ 


property), but Chakeran- land* for the performance ol ‘ 
Police or Chewkeedary duties j«that the land being 
Chowkeedary Chakirart land, thfe ZemindUr has no 


powpr to interfere with the {property as long se the* 
Policemen carry out their various duties.” 

The main issue raised betvrepn the parties, there* * 


fore, was as to the nature of the tenure on which the 

* » f 

land was held: the contention on the part qf the 
Appellant being that they* were of one idescription 
and subject* to the performance of no Government 
services, {yid the contention of t h^J lesDondent that, 
they wereAaf•another description and subject to the., 
performance of no services to the Zemindar. Shdrtty* 
before the CoUeetor pift in hfS answer, the Foujdary 
M)ourt ol East Burdwan had issued an order ** that 


a Perwannah be sent to all the Daro^ahs of this’ 
jurisdiction, that the Chowkeedars under their con¬ 
trol be instructed not to attend to 'duties*” 

U appears that these Zemindars wprd .entrqst^^ , 
previously to the British possession of India^ asywell 
with the delence of the Territory against Joreign , 
enemies, as with the administration of law and the;** 
maintenance of peace' and order within their dis¬ 
trict ; that for this purpose thej ^were accustopied 
lo employ no! only armed retainers to guar'd against 
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I hostile inroads^ but also a large force of * 7 ann^hdarSi 
or a general Police force, and other officers in great 
Rumjiers, trader the name of Qhowkeedars, Pykes^ 
and other descriptions, as well for th*e maintenance^ 
of order in particular villages and districts as for the 
protection oFthe. property of the Zamzn^ar,thecol- 
•lection of Ms revenue, «i>d other services personal to 
the Zemindar, , 

■‘*Air thes^ different officers were at that time the 
■ servants of the Zemindar^ appointed by him and 
removable by ‘him, and they were remunerated in 
many cases oy the enjoyment of land rent free or at 
sTlow rent in consideration of their servites. • 

The lands so enjoye'd were called Ckakeran or 
*8ervice lands. These lands were of great extent in 
. Bengal at the time pf the Decennial Settlement, and 
tl^e effect of that Settlement was to divide thepi into 
two ejasses• 

First. Tannakdary lands, which, by Ben, Reg. I. of 
1703, sec. 8, cl. 4, \we made resumable by the» Govern- 
ment ; the Government taking up^n itsdlf'fhe main¬ 
tenance of the general Police fdree and relievin|f the 
Zemtndaf from that expei^e. 

* Second.* All other Choker an which by Ben. 

Reg, VIII, (A 1793, sec. 41, were, whether held by 
public officers or private servants, in lieu of wages^ 
to be* aniftxe^ the Malguzary lands, and declared 
Vesppn^ible dor •the' public revenue assessed on the 
ZemidUard independent Taloeks or other estates, in 
•which they were included .in common with all otjjer 
Malguzary lands therein. 

*. It is clear upon the evidence, dnd in fact was not 
disputfed at the Bar, that the lands in question are 
Ckakeran lands of * the *5econd ^lass, an^ it follows 
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. ^ thAl, if wesufnable at ail, they are resumabte by the 

tovKisHKN Apjxellant ; amd seGondiy, that if the services on which' 

»lOOKI£HlKR ' 

* they are held are Police services at all, they ar** the 
Collector ^«*rvice» of Chvwkeedars^ or villag^e watchmen. 

East • Zemindar had an Mvterest^in the performance 

Burowan. of the duties of the vitiage- watchmen, inasmuch as 
they protected his property ^ but th§ public also had. 
a great interest in their maintenan,ce, and in the peace 
and good order which they were employed preserve,' 
and the Government, ' as representing the public^ 
reserved therefore a strict control over*th€m. 

Accordingly, various Regulations were passed for 
th% purpose *of enabling the Government to effecft 


this 

the 


object. 

different 


Registers were required to’ be kej)t of 
persons filling, these offices in each* 


Zemindary, with a statement qf the funds allotted for , 
their support. The officers, themselves were made 
subject to^ the orders of* the Darogah, or Supermten- 
dent of the Police of the District. The Zemindar 


was required to remove them on. complaint of their 
misconduct* by tl^e Darogah^ and, finally, they werei 
made removable by*the Maj^istrate on sufficient ca'usfe. 
•But wc can find nothing in these Regulations whicfi 
takes from the Zemindar the right of nomination of* 
these officers, or wliich deprives him o/ the power of 
h*niself removing them and appointing other fit |)er- 
Bons in their stead, and nothing which•(Jepri^es him of 
the right of requiring ‘from the* Chrmkeedar ^«ucU” 
services as he was bound by law or usage to reader to 
th% Zemindar, It might,w'ell happen that,.either by. 
long usage or by the*original contract, when the lanffe 
were granted, the village watchman might become.. 
liable,Tn addition to his Police duties, to the perform- 
auce of th^ir services personal to the Zemindar^ as 
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^the collection of his revenue and the Indeed,* 

the*rules laid down foi^ the Decennial Settlement 
appear to'^us to recognize the interests both ot the 
Zemindars and the public in lands of this descrip> 
tion. They were not to be included in the Malguzar^ 
lands for the^ '^pur^ose of increasing the jummOt be- 
.cause the Zemindars^ had not the full benefit of them ; 
hut they were to be included tin the Malguzary lands 
•for the pufpose of* securing the assessment, because 
. in the event of a sale upon default of payment of the 
asaesscneift, it would be^important that they should be 
transferHd to the purehaaers undei* the (government, 
with whom the appointment of the persqn whose duty 

would in part be to attend to public interests would 
•veet.* 



Such being in our opinion the general law, let us 
look* at the facts of*this paticular case. It is found by 
the Zitlah Judge {a) that the duties performed •by the 
persons in possession of these lands, both .before and 
since the Decennial * Settlement, have been partly 
I^olice* and ^2x\\y‘^emindary^ . as follows/— Zemin- 
^0^* First (personal to the Zemindar'). To collect 
> or enfor^ collection of rents ; .to guard Mofussil trea- 
, suries, and perhaps to* escort Mofussil treasures.^ 
Second (common to the viilage*community). To keep 
waJLch at night, and to sepure the harvests. Police: 
To giaiiiUin . (Jie peace ; to apprehend^ offend&s 

under the orders of the Tg.nnahdar t to report cri- 

• • • • 

min*a^* occurrences; to convey public money to the 
Sudder Treasury (this duty has ceased since the 
.Decennial Settlement) ; to’serve as guides to travel¬ 
lers. The Judge adds “ 1 may. add that it is 

notofious, and in my certain knowledge, that most of 

* % • 

, (a) See p. 28 . 
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these duties «ajre at this time performed by the village 
watchmen in Burdwan!' 

r C 

From this finding their Lordships see no reason to 
dissent. 

* 

' But it may weM ,be that although these laAds bayei 
been held by ^ the predecessors of the Defendanti 
Ahmed Buksh, ’and were held by him as Chowheedatt 
liable to perform services to the public as well as 
fo the Zemindar y yet that there has been no legal* 
appropriation of the land for that purpose, and that* 
the Appellant may be entitled to recover** the land, 
though he *may be under an obligation t6 provide for 
tha performanco of such services as a Chowkeedar id* 
liable to perform for the public. 

The evidence appears to stand thus 

At the time of the Decennial Settlement, though 
these lands were included i^ the Zemindary, their 
annual value does not seem to have beeb taken^into 
account in* fixing the jumma, .This is consistent at 
least with the, hypothesis that thjB$r were then appro- 

c * 

priated to»the payment of some officers whom it would* • 
be necessary for the Zemindar^ either for hi^ owCrtaf 
fpr the public interest, to njaintain. We find that in 
1813, the particular lands in question were in this 
Talook held by Srishteedur, who is /escribed as 
Taimahdart and they appear ever since to have 
been heIdL*by persons succeeding hiill. in .the Same 
character. They were 'not held as. ’Tannahdfiry . 
lands in the strict sense of the expression—lafld's of 
that description had already been resumed by the 
Government--but as • Chowheedary lands : landl* 
appropriated to thb ihaiutenance of an officer who 
performed, and was liable to perform, duties as a 
village watchman, think (hat these* circum- 
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stances are sufficient to^ warrant the inference that theb • 
lan(ts in^ question were at the time of the Decennial jonci^N 
Settlement appropriated, and still are liable, to the Mooi«sjat 
maintenance of such an officer, and that the Talook^ . Th« 

# COLtiiSCTOIC 

^ar has no ‘right to take possession of them for his • or 
own pufpos^^s, .and hold them, discharged of the 
obligation to which tliey are subject. 

On the other haqd, it is established by the evidence- 
-fhat* the ^howkeedars in this district have always 
been accustomed tp perform services personally to the-' 

Zemindar as wellasfo'the Police^ This js distinctly* 
stated to be the fact b]^ Mr. Shpwiik, the officiati^ng 
Collector in 1837, and by the Judge* of the Ztllak 
Court in tKe present case, and it is admitted by the 
•Government We think, therfore. the order of the 
. Foujdary Court in J)ecember, 1855, forbidding the 
performance of Zemindary, services by the*C^c2»- 

^ # a 

was without any warrant in law. 

Cases of this description must, as it seems to us. 
depend mainly if-not wholly fo^r their'decision upon 
4he question, what was the tenuF«k or character of 
tlffe*‘lands^ at the time of the Pecennial Settlement, 

*and how they were dealt with in that settlement. 

’* In this 'ca^e the result, in out*opinion, is, that both 
parties have insisted on more than they were entitle^ 
to. *One side has contended that the holder of ihesid 

lands Is I^ble.to the performance of none but 

• ® 

*Zetmpd{^ry duties; the other, that he liable to the 
perfornffince of none but Police duties. 

• Under #these circumstanoes, we feel considerable 
difficulty as to the course whiclj we ought to take, 
if we advise the affirmance of the judgment, we 
may seem to countenance the opinion that the 
Government * has the fight* to take •possessiiin of these 

8 
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Ipndfl, and *io appoint a person to perform, as Cka^ 
kiidat^, general Police duties, to the exclusion of 
daiics to thje Talook and the Taio&idar; and thtsjf 
vety f.ir from being our opinion.. 

On the otht'f hand*, we think that we cannot advise,. 
the reversal of the judgment, having regard to the> 
form of the pleadings, wifhcftit maintaining the- 
position assumed by the Appellant, that these are 
Gram Surunjamee lands, not liable to the performance - 
of any hat personal services to the Appellant; and* 
fr6m this opinion also we dis^edt 

The state of the pleadings prevent us from reach¬ 
ing the real merits of the case. It is not for us t<V 
say how these merits may best be reached. It may 
be that the Appellant having appointed a fit person' 
to discharge the duties of villa^-je watchman, and to 
perform the duties personal tto himself, may be entitled 
to recover the land for the purpo'^e of Us being held 
by the person so appointed, or it may be that the 
peraen 50 appointe4 may himseff be entitled to rje- 
cove/ the land. On these points we give no opinion.. 
Bdt on the whole, having^ regard to the^Appekabt 
being Plaintiff in the ssit, and having failed to* i 
diake out the case ^Kich he set up, we think that 
^cf shall best discharge our duty by humbly advisiisg 
•HeC' Majesty to affirm, the judgment eotnpMined . 
of.’hut without -giving^ any costs, and to *^ecllre that 
tbn hindbi in question are to he considered pppro'-* 
priated to the tnawteoartce of a Chowkitdar w 
vibaige watchman in this Taiookf and that the right 
of appointing su^ .bfioer .belongs to the Tttlaohlhtr^. 
Sfind ^that such officer^ is liabi/: to the performance pf 
such services to the. Ta/eeA(^4»r#as, by usage* in the 
Z€mndty% of Burdmnt * ChivfktSfdars hare - been 
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dtccufitomcd to i:ender to the and \o 

* % 

declare that the affirmance of .the judgment^ ia 10 
without prejudice to any (if any) other suit which«» 
tlte Appellant may think fit to institute in respect to 
•the matters‘in dispute in this cayse. 

( 

• • • 
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The Zei^inpar of Kamnad Appellant^ 

% 

AND 

The Zemindar of YifrnAPOORAM Respondent.* 

* X)n appeal from the Sadder Dewanny Adawlut at 

Madras. 

Xll> this appeal the question was one of boundary, 27th&;38th 
involving an issue whether certain lauds which had 
been taken possestion of by tlije Collector ;&f Madura f Disputes 
kn await a judicial decision upon t^ie title'thereto, the the^boun.^ 

snb}e€^ of the suit, bplo ge^ to the Zemindary of 

. • • of Yettia- 

• pooram and 

* Present ; Members of the Juda^uil Vorntmitee^ — Thd Right Ramnad, in 
Hon. Lord ifingsdown, the Master of the Rolls (the Right Hon. 

Sir John, Romilly) and the Right Hon. Sir John Taylor Colewdge. having 1 ^ 
J^ssesiO^’. Xh'fe Right Hon, Sir Lawrence Peeh and the Height to acts of 

Hqn. Sir James .W. Colvi e. • the Ryots, 

m Government, 

tn the year 

1836 to preserve the public peace, attait.hect the disputed lands ftid 
took possession fdr the benefit of. the party^^ to whom the lanfls; 
should be }udicially awa&ded. At and before the time of the goverp* 
ment takieg such possession^ the Zrmindmr of Yettiapooram was in 
possession of certain lands adjacent to and taken as a part of the landsfib 
dispute. .Tlie lands remained under attachment by Goverameat ias'a 
.period ofmearty twenty years ; no steps having been taken regarding" them 
till the yfcar 1855, when the Zetnindat of Yeitiapooram brought a- sa# 



CASES IN Tiik PRlVr COtTNCaL 


4 « 


1 § 64 . 
Tm 

2tMliaOAR 

Ramnad 

V, 

« The 
Zemiedae 
or 

Yettia- 

POOBAM. 


Kamnad, or t6 the Zemindary of Yeitia^ttram^'- 
Oisputfjs respeciing the boundaries of these Zemin* 
dories, and suits respecting it, had taken place 
between the Zemindars anterior .to the institution of 
the present suit. „ « ^ « 

The circumstances ot the case were these :— * 

The Zemindary of Yettiapoordm, ii) the district 
pf TinneveLly, was bounded on the oorth and east by 
the Zemindary of Ramnad, in the district of Madura, 
The village of Budalapuram^ and another visage in 
Yettiapooram upon the north,* join the vUlage ’ of 
Paralachi, \n'Ramnad, and the village of Mavaliodat, 
and tMo other vihages in Yettiapooram upon the east, 
join the village of Perunah, in Ramnad. The lands in^ 
question in this appeal were the northern lands alleged 
by the Respondent as bejonging tp Yettiapooram, kn 
the village of Budalapuram, adjoining the village of 
Paralachi, in Ramnad. Prior to the year i8ig, such 
lands in- question, waich were mostly uncultivated, w'ere 
‘in the possei^sion of the Zemindar of Yettiapooram^ and 
portion thereof vvertf from time to time brought into 
cultivation by the Ryols ^o\ Bu 4 alapuram, and^ culti^ 
vated by them as being within the limits of the village. 
In that year a repiesentation was made to the Collector 
ot Madura by the Tahnldar of Ramnad, to th^ 
effect that the R\ot^ of Budalapuram had encroached 
upon lands to the extent u[ 5^0 kurukhdms attached 


Egainst the Collector of Madi^ta dttcl the Ztmindar of Ramnad, to 
recover possession of the land so formerly occupied by him, and for 
profits tbensof while in the possession bf the Government. 
Akhdngh HO clear title in this suit was proved either Zemindar, it was 
Held' hy the Courts in India and aflirQ*ed <on appeal by the Judicial 
fHotethfttee, that the fact ot possession of the lands by the ^Zemindar of 
before and at (he time of the attachment by the Gavernmeot 
was, in the circumstance*, evidence of tale, and the Gomnment was 
.ordered tOrestomhe lands t<j him 
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to tVe village of Pal^alacki, and were proceeditig to , 
cultivate them-; and upon that representation btfing 
communicated by the Collector of ^adura to the 
Collector ^of Tinnevelly\ the last-mentioned Collector.* 
on Ihe 26th oi^aniiaty, 1819, issued* orders to the 
Zemindar of VetHapooram^ directing liim to invesli- 
gatt the matter .iiid t*o submit a report thereon. An 
investigation was accordingly made, and the re'^ult 
of the inquiry was tha^ the, lands in question 
in this appeal remained in the’ possession and en¬ 
joyment* pf the Zemin^cer of Yetti^pooran}. It ap¬ 
peared that the Ryots of Budalapuram to 

bring into cultivation dive^rs waste portions of the 
land$ ip questioii, and in the month of January, *825, 
a complaint was made to the Collector Madura, by 
the Anyeen of Talook Kmmudai, the Talook of Ramnad, 
in .which* the ^ village of Paralachi, is situated* that 
the Z^nindar of Yettiapooram had encroaohed upon 
2,000 kurukhams of land attached to Paralachi\ 
and .upon such complaint being , made known to the 
.Gdllector of Tinnevelly, he deputed* a native Officer 
|ttadhed t# his col]ectoraf:e to ^proceed to the spet, 

' and bold an inquiry into‘the matter, and ordered 
tVie ZemindarYettiapooram to send an authori2ed 
Vakeel to givd evidence and inlormation before such 
* native officer. Orders were given to the people of the* 
Zemifikary^oi ^Ramnad to be^ present upon the spot 
cm iHt day of ihA irquiry. The native Officer deputed 
10 hol<fthe inquiry arrived at the village of Budala* 
puram on*tbe 30th of Marck^ 1825, and on the follow- 
•ing morning, in company with the yakeelvA the Ze- 
mindar of Yetiiapooraip, proceeded to the lands whicb- 
iv*ere fhe subject ol ^he complaint. No person con¬ 
nected with the ZemtHdary of Radtpad att^ded, and, 
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. 

^ after invtstigatioB, a report made by the Offiper, 
that* the laods v ithin the boondaries specified were 
under the enjoyment of the Zemindar of yetiia-' 
^QCtram. 

Ip the year 1829^ fiamasami Saiupatiy the Zemindar 
of Ramnady the late husband of the Appellant, pre¬ 
ferred another complaint, to the* Collector of Madura^' 
against the Zemindar of Yethafeooramy stating th;^ 
the inbabiiants of Budalapurpm had encroached upon 
5,000 kurukhams of land lying withm tb| limits of 
Paralachiy^^iid als^o that the i»K£ibLtants of Mqvaliadai 
had encroached upon ^yooo^ kurukhhms. l>ing within 
tb*e limits of PeruiiaU. 

• • 

It .appeared that arrangements were made by,th(:r 
Collector of Madura for the settlement of the disputes 
between the villagers of, Mavaliodai and Perjinalj, anct* 
with respect lo the lands in tiispute within the viHage& 
of Budalqpuratn and P'aralachiy which were a^ne in 
question iu this appeal, and* that the Collector of 
Madurd^h^di sent a letter to the Zemjndar of Ramnctdy 
stating that arbiU'ators had been named by the Zemitr-- 
dor of Yeitiapaaram^ who would be, upont^the l&nda 
' in dispute on a certain day,, and directing the. 

minda*" ot Ramnad*\.o. name arbitrators who shoulcC 

# 

attend on his behalf on tiiat day ; bfit he neglected 
lo send such arbkraitors, consequently no final settle¬ 
ment was effected. 

in the year ilt34, proceedings were’ had with re&jieet 
in the lands iu dispute betweed the villages of Maim* 

such proceedings re.saltrd fm aa 
aiitrard beiag' made b/ Mr. Biaekbnmey fheColtector*’of;- 
H^dura^, the 23fd of Angary 1834, which awarded 
the landahQ the^xtenft of 4016 kurukhams ta'beioag 
ta the Zem^ndarp Ramnctdy and, in accordance Wiitht 
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^ such awanS, boundary stones were fix<^ betweeft 
the* eastern stde of the* Zentindary of 'YmitirnpQoram ^ 
and the Zemindary ’ oi Harnnad,* The Zimindi^r of 
Vettiapooram was dissatisfied with ^r. Blachhurnds 
award, tiiid after divers proceedings in the Courts io 
Indta^ was smecessful in getting tHe same set aside by 
A decree of the $uddef Court. That decree, however, 
was reversed upon appeal by the Judicial Committee, 
.who* made An order* maintaining the award ^^o). « 

• Shortly after the award of 1834, i!» favour of the 
Zemifidar of •RctmnAdy the claim to the lands iu 
questioh, wihich were* dot afferted,by such award, was 
*agatn set up, and the, disputes betvveeja the of 

the villages of Budalapy.ram and Pafala^hi assuTned 
sd formidable a character that steps were taken, at the 
end of the year 1835, with a view to the attachment 
of fhe lands by thO Government, and in the month 
of January ^ 1836, the “Collector of Madura^ under 
iiistfuctions from the Board of Revenue, ajttached and 
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entered into po-(session of the lands, in order that the 
.public peace might*be preserved. #* 

# 9^ 

• /At the time of the attachment by the Collector, the 

Zemindar of Yettiapooram was, as he had been before, 

id the .possession of “the lands in question. Thq 

’ lands remained under attachment for a period, of 

about twenty years prior to the institution Of the suit 

jin whicl^ this •appeal was brought, and the rents il^ere 

.pjiid into ,the* Collector's treasury. 

.*Qlfi the 5ih of March, 1^55, Jagctveata Rama 

Vfnkatfm^ra, the then Zemindar of Yettiapoaram, 

.«>and the father of the Respondent, hied his plaint in 

Oivil Court of Madura against the Crdlector of 

Ma^H^a, and the Appellant, the widow of Rama$ami 

% • 

. («) Set Cafe reporfc;^, 7 Moore's lad. App cfses, 44t* 
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§etupati^ deceased, whereby, after stating the bdun* 

4 I 

daries of ihe lands, and general)y to the effect that 
tliessamc belonged *10 the Zemindary Ksi Yetiiapooram 
and that, his ppssession thereof J>ad been interfered 
with, the Plaintiff prayed that the Court would put 
the lands in hb pdssession, and recover for him from 
the Defendai ts 'the amount of Hrva of tlie lands , 
collected during the twenty years of attachment. 

T'he Collector, by his answer, Stated that the-sun*- 
plus profits of the lands claimed, after deducting . 
necessary expenses, amounted tcf R«. 6,096. ,8. 2, 
and that he was» ready to *pay that amouht, and 
to give up |he lands to the* party in whose favoui* 
the* Court migTit give judgnvsnt; and it was submitted 
that, as the attachment was made solely in ord^r^o • 

preserve the public peace, one of the Zemindars ought , 

^ • • 

to pay his costs of the suit. 

The aciswer of the Appeyant, in substance, was, that 
the lands did not appertain to the Plaintiff’s Zemin- 
dary\ nor were they enjoyed by him j that the land? 
weic in t^ Appellant's enjoyment, as could be pfoved*. 
by evidence; Ihat^thp lands were marked off frorti fhe 
Plaintiff’s Zemindary by (tanks), dug as boiin- 

,dary marks by the people of Ramnad\ that the dis¬ 
turbances were caused,6y the Plaintiff, wh|^, in theyeat* 
1819, and again in 1832, neglected to send arhitratdrs 
to 4 be land^ in dispute. That, amongcf other <locu- 
ments, to show that the lands app'ertained ^•to 
’ Paf alacki, there were particulars of an attac^ent 
by the Court, and also a Bill of sale at auction of 
certain of the lands as |5arl of that village. 

The Plaintiff in diis* reply, so far as respected the 
answer ^ the Appellant, pleaded, that the lands aued 
for did not appertain to Parala^kt, and that they w'ere 
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««ver enjoyed by the Zemindar of RamnaH, but were 
' in ihe enjoyment of the Zemindar of Yettiapooram up« 
to the tim« of the attachment ; that the Uranis were 
not«dug by the Zemindar of Ramnad as boundary 
marks ; • that, the disturbances were caused by the 
Zemindar oUSlamnad, and that it*was'the fault of that 
Zemindar that tRe dispute had not been settled by 
arbitration ; and denied that the particulars of the 
s|ttachment^n(] the Qill of Mlii upon which reliance 
was placed in the RespondeiMr answer, were of use 
in support of his case. 

The /ollo^ing points*for proof avere recorded by 
the Judge of the CivU Court of Mj^dura. The 
Plaintiff to, prove his rigjit to the lands mentioned 
,in the plaint, and his enjoyment thereof, either at the 
time of their attachment'by the Government in i835» 

' or for any period fcnmediately preceding it. The 
second * Defendant to prove her right to thb lands 
mentioned in the plaint, and her enjoyment thereof, 
either at the time of their attachment by the Govern¬ 
ment in 1835, or for Rny period immediately^ {tjreceding 
it .The first Defendant (the Collector) to prove, that 
•he is bouiid to make good to Uie party obtaining* a 
favourable judgment the Balance of the mesne profits 
‘collected duriag the time of tRe drear attachment, 
and no further sum. 

• • 

The Plaintiff's case was established by th^ produce 

,tion of attested copies of docuqients in the records of 
the *CoMec 7 ors bf Madura and Tinnevellyt which 
comprised the communications and documents relating 
Co the disputed in the years 1819, 1825, and xSlg, 
'hereinbefore referred to, and .also a copy of a 
'Punckayat decree, dfted the 24th of May^ 1784, 
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awarding tbe‘lands within the disputed boundaries to • 
<the Zemindar of Yettiapooram» The Appellant ton- ' 
derecJ, among other documentary evidence, divers- 
Cadjnn measur^ent and other accounts allegedto 
lelate to the lands in question, but they were i^ejected 
by the Civil Court ' as being unauthenticated, and 
there being no proof as to (i.eir genuineness. ' 

Several witnesses were examined, and a plan show¬ 
ing the lands in questio|||||||nd also* the laqds on^ thq 
eastern e>ide of yettiap 9 mfn^yi\\\ch vittt awarded to 
the Zemindar of Ramnad by Me. ^lackl^rne^ in 
1834, and .marked off by boirn*dary stonej placed by 
him, as hereinbefore mentioned, was called for by the 
Civil Court. *^From an inspection of that plan it 
appeared that the boundary stones were so placed 
to mark off the eastern lands awarded to Ramnad 
from the lands in question whicli« belonged to Y§ttia~ ‘ 
pooram. * ' * 

On the ,30th of July^ i860, the suit came ft) for 
final hearing before Mr, R. /?. Cotton^ the Judge of 
the Civif. Court, and^ that Court* made the following 

decree :— That, the first defendimt (that Collectof) . 
• • * * • ^ 
do make over to the Plaintiff the land ill dispute^ 

* and under attachment, together with the net r.eve- 

nues of the same, in* deport, Irom the ' time it was 

taken possession *of by the Govefhment to the 

^present date ; and that the second Defendant (the 

Appellant), as the admitted originatoa of ^he attach. 

ment and consequent cause of this action, * db pay* her 

own and first Defendant's costs, as well as ^ose of 

Plaintiff, on the amount* decreed.” In gi^ng judg*. 

ment, the Civil Court* stated that, in addition to the*- 

documents tendered as evidenc^e by the Plaintiff and 
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thib second Defendant, which were rejected, as herein- • 
before stated, the Court discarded the whole oT the 
orsCi testimony as most unsatisfactory and unworthy 
of any .reliance being placed upon it. The judgment 
ihainly proc^decUupon the fact bf the possession and 
enjoyment by the Zemindar of Yettiapooram of the 
lands in question up to the attachment by Govern¬ 
ment, as |stabUshed by the Plaintiff^s exhibits, and * 
.upon the fact that, although there had been disputes 
about th; lands between the Zemindar of Ramnad 
and the Zejnindar Vetiiapoora^ in the year 1819 
^and subsequent years, ,the Zemindar oi Ramnad had 
always shrunk from an ^investigation Into the alleged 
tiU&;''and the Court stated as their opinion, that the 
second Defendant (the Appellant) bad entirely failed 
to fstablish the faot of her having any legal title to 
the laifds in^ question. * • 

Ay appeal against this decree was m^de to the 
Sudder Dewanny Adawlut at Madras^ and on the 
<5 of 1861, •that Court, ^consisting yf Messrs. 

'H. D. Phillips 'and H. Frere^ pyonounceS a decree 
afl^rming the decree of the CivifCourt, and disnnis^ing 
appeal with costs. • • ^ 

The present appeal was brought from this decree 
of afHrmancif. 

HSir Cairns, Q. C., and Mrr Pontifex, 

, appeared for Appellant; and 

The Attorney-GeneraJ (Sir R. Palmer'), ^and 
Mr. W. H» Melvill, for the Respondent. 

For the Appellant* it was contended, first,Uhat his 
, claim to»the land Vas sufficiently established, and that 
the ^ Respondqpt had not proved his title j secondly,. 
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^bat as evidence adduced by him bad been impropedy ' 
rejected by the CoiTrt below, tbe case ought to be sent 
back to Intlia for further inquiry, as it would be a 
denial of justice to uphold the* Sudder Courtis decree 
in such circumstaEncesl. *> 

On the part df the Respondent it Was insisted, that 
the lands for many years prior to* the attachment 
' by Government had been in possession of |,he 
dar of Yettiapooram^ and that the case presented to. 
the Court below was such as to afford a strong pre* 
sumption of title in the Respondent, who was en¬ 
titled to be reinstated in the pqssession of the lands, as,^ 
the Appellant*' had utterly failed in making out any 
right or title of himself, or any preceding , 

to tbe lands, and that all that he 'had done for years was 
simply to object to tbe Respondent’s possession ;*and 
it was submitted that, even *assuming that neither ol 
the partiejfe had shown a good title, yet thai the 
Respondent, as being the ocenpier of tbe land at the 
time of the Government attachment, was to be pre¬ 
sumed the owner, gnd entitled to possession. 


. The Right Hon.*Lord jCiNSDOWN. 

IhiA suit was ins^fiuted for the purpose of esta¬ 
blishing the right of the Plaintiff to certain lands 
vfbich he .said belonged to his Zemindar^ of*' YeU 
tiapooram. The result' af it was, that * neither .the 
Plaintiff nor tbe Defendant could make out any clear 
title, and the Plaintiff was only able to establisjj that he. 
bad had possession of^ the property at tbe time of, ami 
prior to, the attachment by the Government. Under .• 
these circumstances, the Civil 5udge thought that tbe 
best course to he adopted w^s to restore possession of 
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• • 

theu lands to those from whom it had originally been , 
taken. * • • 

li? was an uncultivated district, lying between the 
Zemindiiries of Yettiapooram and Ramnad ; and it 
would seem Ji^at io the year 1819,'the Ramnad Zemin¬ 
dar complained that, although the land in question 

• belonged to her vilfage of Paralachi, it had been 
encroached upon by the Ryots of Budalapuram^ a 
village belonging to Yeltiapooram^ to the extent of 
550 kurukhams^ An inquiry was ordered by the 

. Collectq^ of Madurat*\k^ result 0] which ^appears to 
have shown that Ryots^ were only doii^ that which 
they bad always been accustomed to do. ^ * 

further steps were taken, and the party com¬ 
plaining seems to have* been satisfied that there was 

• no sufficient case, aijd the lands in question continued 
tp remain in the possession and enjoyment .of the 
Zemindar of Yettiapooram, In the year 1S25 another 
complaint was made to.tbe Collector of Madura^ by the 
Zemindar of Ramnad^ of another encroachnpent upon 
•land belonging to the village of Farc^lachi.* Xn Offirer 
Was depjited to make inquiries.' He proceeded lo.the 
village of Budalapuramf^ and commenced an investi-* 

'. gation. Notice was given of Uie purpose for which 
lie had arrived, but no one attended on behalf of 
the* Zemindary of Ramnad ; so that the Officer w^s 
obliged td^ go .lway without hearing anybody in sup- 
* *. por^ of. the complaint. 

Thdire is no reason to doubt that at this period the 
. lands ware occupied by the Zemindar of Yettiapooram, 
•. Ih iSag, a complaint was again made by ih&’Zemin~ 
•.dar of Ramnad of encroachments on his territory, 
and -again, altboqgh he received due police, he 

• neglected 'to proceed *with his com^aint. Then 
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. in the year 1834, proceedings were had w4tfi 
refet^nce to the eastern lands, and the Zemindmr 
of RamnjSid appears to have abandoned all claim§ to 
the northern lands. Mr. Blaokburne then makes hia 
award in favoifr of‘ the Zemindar^ of Ramnad, an*d 
the Zemindar dl Ramnad on this revives th*e dispute 
as to the northern land, and thereupon the lands were 
attached by the Government in ^36, anc^ have giince 
remained in their hands. These facts, in our opinion^ 
go to show that in 1836, at the Ume^ when* the lands 
were attached by the Govetnment, ha^ long prior 
thereto, the;^ lands in dispute,were in the possession of 
the Zemindar of Yettiapooram. We think that the 
title of the Respondent must be preferred, and*tli^ir. 
Lordships will, therefore, advice Her Majesty tOb 
dismiss his appeal with, costs. 
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Gour Monee Debia 


Appellantf 


AND 


Khajah Abdool GuJjnee 


Respondent."^ 


4th Jun*, 
1864. 


' On appedl from the Sudder Dewanny Adawlut 

at Calcutta, 

In this c»se leave no appeal had been*granted by 

•the Judicial Committee* in December^ upon ihe 

terms of the Appellant giving security in the sum Upon spe- 
tm tr « o applica- 

or costs, in case the appeal should be tion, permis* 

dismissed. This sum was deposited with the Registrar was Ranted** 

of fhe Privy Council,* and the transcript of the record *" D9C4mbtr, 

transmitted* from India. The Respondent lodged his condition of 

prinled case; but the Appellant, althoogh served 

with peremptory notice te lodge his case, took no step 

to* bring the appeal to a hearing.* ^ *, 

, In "these circumstances, , • 

Mr.*for the Respondent, * . ,um of ;^30o. 

Moved' to dismiss the appeal, and for payment of *The record 
* , was trans- 

* Present ; Members of the yudmal CommtUee ,—The Right mitted froin 

Hon. the Lord Justice Knight Bruce, the Bight Hon. the Urd (he Respon- 

Justice Tuftier, tjn* Right Hon, Sir Edward Ryan, and the Right dent brought 

Hon Sir John Coleridge. • in his printed 

• • case, but the 

The Right Hon. Sir I awrence Peel, and the Right AppeUan^ ‘ 

Hon. Sir James W. Colvile. though 

- , served with * 

* peteinptory 

notice, did_ not lodge his ease or take any other step in the matter. 
In such circumstances, on application hy the Respondent, the appeal 
was dismissed,, and the Respondent s costs directed to ht p«id out of 
the sum deposited in the Council office, the balance to be returned to 
(he Appeilam. 


the Appellant 
depositing 
with the 
Registrar of 
the Judicial 
Committee of 
the Privj' 
Council the 
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1864. the Kespondent’s costs out of the £300, depo.*-ited with 
GooRMoeM the Regisft-ar of the Privy Council ; and <• 

Dmia Their Lordships “made an Order in those terms, 
Knajah directing, the residue of the sum. after payment of 

GuKNit. the Respondent’s costs to be paid over, to the 
Appellant. * 

The Respondent’s costs were taxed, and the 
residue of the j^3oo, paid to the Appellant’s Solicitor. 


Pakala Balakristnama Patrulu 

. e and * • 

• 

Sr*ee Narain'A Mardaraz Devu 

and between 
Pakala Balakristnama Patrui?!; 
. and 


... Appellant^ 

« « 


Bespondent\* 

m • 


A ppeliafti, 

I 


Sree Naraina Mardaraz Devu, ... Respondent,f 




appeal froih the Sudder Dewanny Adawiut\ • 
• at Madras, * 



In the die* 
triet of Gan- 
Jam, situate 
in a remote 
part of the 
^ residency 
* of Madmu, 


the adminis* 
toaUoh of 


These appeals were brought from two judgments 


of the Sudder Dewanny Court at Madras, whicd 

• • j • 

* Present: Members of the yudicial Commttieey—\\io Rjght 

Hon. Lord Kingsdown, the Master of the Rolls (the Rigl^ flon. * 
Sir John Romilly), and the Right Hon. Sir Edward Rj’an.* 

Right Hon. Sis Lawrence Peel, and the Right 
Hoa^ Sir James W. Col vile# *• 


justieo is fay * 

the Aet df the L^g^lative Council of India, No. XXIV. ef 1S39, vested 
in an Officer ealkm ** ThS Agent of the Governor of Madras^ who ezer< 
«* j iy t s both judical and revenue authtwity within the district?. The Court 



^ **. ON APP'EAI. FROlU TkE EAST INDIES. . 

cbnSfitted Iviro previous decrees made by the Agent oE * 
the Goyernor of Madras at Ganjam in the Pre« • pabaia 
tidhticy ot MdiraSt iA suita instituted before that 
Agent. • . ^ ^ ' 4»at»ui.u 

* The Erst s«it was brought by the Appellant against * 
the Resp'ondent and one Sree Ramachandra Manasin^ mIboaraz 
Sania, since deceased, in which he claimed under a ^ Dsvu. 
Bond, ones fourth *part of the Talook of Aragada^ 
belonging to the Respondent, with mesne profits. 

This suit* was • dilmis^ed on the ground that the 
instrunrent .under which the Appellant claimed was 
^obtained by intimidation exercised by^eans of Ais 
official position, as chief manager of the Agent’s 
• CdUPt at Ganjam, from the Respondent under pres> 
sure and without consideration ; which decree was 


‘' confirmed on appeaP by the Sudder Court at Madras. 
The second suit, instituted by the Respondent*again8t 
the Appellant, sought to set aside and caheel a Ra<- 
ainamah, or compromise of a suit between the Appel¬ 
lant and Respondent! By the decree of tl^e *Agent of 
• the .Gpvernor at Ganjam the Raamamah was, in the 
.ciroimstatices, declared null and void, and such decree, 
was upon appeal affirmed *by the Sudder Court. 

* When the transactions in question arose, the rela¬ 
tions of the parties stood thus The Appellant was 


^ers 'established b not subject to the Maduhs Regulations applicable to 
tne pfdinaiy Tribunals. In these circumstances, it wAs held, that it wm 
not to .be expected that the proceedings before such a Court should be 
conducted with all the attention to technical rules observed in the 
lar Courts in Madras, and therefore, that it was sufficient if the proceed¬ 
ing^ had been such. In point of form, As to enable each party furly 
bnng forward and establish hb case, and the decisiontif we Agent con¬ 
sistent with law and justice. • 

A Raainamak to compromise ly suit, and a Bond arising out of ^be 
same transaction, recognising a right in one-fourth of a TtUooli, decbied 
null and void, lb having been obtained by fraud tand intimidation by tbo 
Manager of thg Agent’s Courts at Ganjam, who used his official character 
a» a pressure '.upon ^ Zemindar in difficulties in that dbtrict, to eS*ct 
from him the execution of such* Instrument#. 
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the chief*manager of the Agent's Court at 

The* Respondent vffas a person in high position, the 

Zemindar of the Talooh of Kallikota and Aragada^ 

residing within the jurisdiction of the Agent's Court. 

The administration of justice in jGanjam, a District 

situate in a wild* and remote part of the Presidency of 

Madras^ is, uuder the Act of the* Legislature of tndia^'^ 

No. XXIV. of 1839, vested in an »Officer called ^‘The 

Agent of the Governor of, Madras ,before whom 

the suits out of whidh these appeals arose were 

• « 

brought. . • 

The evidence with respect to the execution of the 
above-mentioned instruments, and the questions raiseH 
by the appeals, are sufficiently stated in their ,Lprd* 
ships' judgement. 


The Attorney-General (Sfr R, Palmer)^ an^ 
Mr, P. J. C Millar, appeared for. the Appel¬ 
lant in bcfth appeals; and I 




Sxfdiugh Cairm, Q. C., and Mr. A. S. Ayr Ion, 
for ihe Respondent 

Their Lordships' judgment was pronounced by • • 

The Right Hon.*Lord KINGSDOWN. 

. • 

These appeals arose out of certain transactions 
' which have taken place between ^ the Appellant and 
the Respondent, in ti^e District of *^anjam, within, 
the Presidency of Madras. * * . • 

Canjam is situate in a remote and wild part of that 
Province, and is governed by an officer tailed the 
Agent of the (governor of Madras, who appears*to 
exercise both Judicial and revenue authority withih 
the district 
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* The Courts of Justice there are not subject to the 



* rules prescribed by the* Government Rbgulstidns for ^ ^akac.a 
the guidance of the Tiibunals ii> more settled .and * 
civiKzed parts of the country; and, under Such • Pi^TRULu 
circumstances, it is not to be required or expected sus 
that the pcpceedings should be* conducted with all 
the attention to • technical rules which might be Dsvu'. 


reasonably demanded* from Courts differently con¬ 
stituted. It is sufficient if the proceedings have 
been such, in point of ^form, as to enable each party 
fairly to ^bring^ forward and establish his case, and 
if the' jilecision appeafa to be consistent with law and 
justice. * * * 

In the year 1855, the Appellant i^if&s the chief 


^m^pger of* the Agent’s Court at Ganfatn. His 
brother held the office of Moonshee to one of the 


« 


assis^tant Agents. . 

* The ‘Respondent is 9 ^Zemindar of wealth and con- 
sider|,ble position within the District* He seems at 
this time to have been a very young man, and to have 
be.ea acting in the m^inagement of his affairs lyider the ' 
advice of his uncle, Sree RamacRunder Mmtanng^ who 
lived wi^ him in his palace* ‘ • 

The questions in the^e two* appeals are, wheCheii 
certain instruments executed by the Respondent in. * 
favour of the Appellant were obtained from him fairly 
were the result of fraud and intimidation practised 
oa him bjTthe Appellant. 

The. facts appear to be thele 

In &e year 1854, the Respondent purchased at a 
Ipublic auction, the Taloo^ of Aragada, The pro¬ 
perty was put up for sale by • the Government in 
consequence of the failure of fhe* former Talookdar 
to make payment of the revenue due from him.. 
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The purchaise-money paid by the Respoadent wa»* 
ks. 1^51,eoo./ ^ ^ # 

In, 1855, it was agreed between the Appellant 
r and the Respondent that the Appellant shcadd 
become the Manager of thie Talook on behalf of 
the Respondent. Xhe Appellant, alleges, that the 
offer was made, to him by the Respondent.and that 
he accepted it, and gave up his situation under the ' 
Government in order to take this, office, but that 
when in the year 1856, he came to take possession ' 
of it, the Respondent ^refused to ^appoint him; and 
for this breach of his agrpement *the Aj^pellant 
demanded (Compensation. * * 

The Respondent alleges, that the offer to become* 
Manager of the Talook carfle from the * Appellant, 
who represented that he was. not willing to con¬ 
tinue in the service of the Agent; that be, the 
Respondent, accepted the o^er, but afterwards de^ 
dined Co employ the Appellant, upon tdro groi:pds: 
first, beca*use he did not coma to undertake the 
duties of his office until, in consequence of his 
delay, thA Respondeift bad been obliged to engage, 
another Manager and, secondly, because he' had 
discbvered that the Appellant had given up his 
»office under the Government, not for the- purpose of 
entering upon the management of the •Tn/ooi, but* 
from apprehension that he would be turned out of his 
ptkce under the Government for inistonckftct •and 
corruption as soon as his principal, yrHo. had been 
for some time absent from his office, should icturn 
to it. ^ 

It* order to recover ^ damages from the Respondent'^* 
for Ins alleged btpaoh of contract, the Appellant 
instituted a suit against him iif the Civil Cour| of 
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tjranjamt in the month of 1857^10 which the 

‘ Defendant put in a plea denying all claim on the part 
of the Appellant. 

^^othing further appears to have been done in this 
suit, which in the present record is termed suit No.* 
2!^ of 1857. • 

In a few months afterwards, in Aprily 1858, the 
’ Respondent and his uncle were accused of having ill* 
used ^ a na^ve called Madhava Dalaiy and ^on this 
charge they were both asrested and placed in custody. 
On the j8th oS May, 18^8, while they were thus 

• in custody, |he Respoodentj,executed two instruments, 

the validity of which i% the subject o^he present 
dispute. ^ , 

^ The one related to the settlement of the suit, No. 29 
of 1857, and professed' to be a compromise of that 

* suit., It is termed d^^Razinamah, and.is in the form of 
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a, memorial presented t(f the Court in the suit*by the 
Defei|dant, and assented to by the Plaintiff in these 
termsThe Defendant begs to represent that as 
the. Plaintiff in this*suit had entpred into an;|micable 
. settlement, 1 agreed to pay bim^ m eight days from 
jth*e‘date«hereof, Rs. 3,441!, ntade up of Rs. 3,790, 
the amount claimed; ot*Rs. 1,380, for nine months 
and six dayh from the date of tfaie plaint, &c., the X3cb 
August, 1837, *to the present date,'at Rs. 150 a montu ; 
and* of Rs. .271!, the value of the stamp for the plaini 
and o£ber dosts.* Further,, under the conditions entered 

* »oto%h}t me, to*continue paying to the Plaintiff for his 
life, af Rs. 13^0 a month, in consequence of my having. 
«f{ected d)is removal from the office of Manager ^f 

• t&e Agent’s Court, I agree to p^ay to the Plaintiff for 
tiia life, on or before, the 19th of every consecutive 
months Rs. 150 a month, from the 19th instant, wi|h. 
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out regard to<the service held b/ the Plaintiff or any , 
« busi(\ess carried on, by him. In the event of my not 
paying the same the Court is at liberty to collect 
amount by enforcing this Raainamaki and pay it ta 
the Plaintiff, i^urther, I have undertaken to* pay my 
own costs. 1 | .therefore, request th^e Court^ will be 
pleased to hold diary proceedings accepting this . 
Raatnamah^ and directing the payment of Rs. 

5,4411, being the plaint amount and others afore<f. 
mentioned, and of Rs.. 150 *a-month, by me to the . 
Plaintiff for his life. The Piaintilf Begs tt> say that 
as 1 have ‘agreed lo the conditidns above-nentfoned, I 
request thcHiourt will enfotce the same.—i8th Qf« 
May^ 1858.’* 

The other instrument is called an “InstalAdnt* 
Bond,” and is in these words:—“ Instalment Bond 
executed by Sti Sri Sri N^rctycina MardaraK J^evUf 
Zemindar of the Talooks of Kallikota and Aragadd^ 
to Pakald Balakrishna Patr^lu, on the i8th of*ifoy, 
1858. leaving sold to you for Rs. 42,000, one fourth 
share of»*tbe Taleok* oi Aragada, which I have pur¬ 
chased in auction, and received from you the sum pf * 
.Ks* 23,125, out of thcT said jjurchase-money. Both of us« 
now enter into the following settlcmentj i. e. that, ■ 
the sale of the one-fourth share in question should be 
cancelled. That on this condition I should pay yon 
fls. 29,000, according to the tnstaliQonts ^herq,under 
specified, and obtain scceipU from J'ou. And that.. 
in the event of my paying the money withoufjfiflurc* 
of instalments, and Uking receipts from you, neither 
you, nor your heirs, shoufd ever and on an3^ groun^ 
claim the portion aOf the Taloak from me or my heirs., 

1 shall, therefore, pay you the said amount accord-' 
iftgly and take back this doeumeift. H I f^ail to pay 
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tlie money according to the instruments, b shall re¬ 
ceive frotp you the balance of the sale amount^ get* 
the.subdivision of the Talook registered, and deliver it < 
over to vou with the past produce. Thus I have of my 
free will and consent executed this instalment Bond. 

'i" * • * 

" Amopnt to paid in eight days , 

from the date thereof is . . Rs. 18,000 

Ditto to be paid in six months 

• • • * 

trom the date hereof is . . Rs. ix,ooo 
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• • Rs. 29,000.” 

A third Instrument was executed, which was and 
'acknowledgment by tlie Respondentthe terms 
contained in the papers* already stated, and an en¬ 
gagement to abide by, them on his part, and was as 
follows ” Nadava Sunnud (Deed of acquittance) 
executed by Pakala Bal^krishna Patrulu to Sri Sri 
Sri ^ Narayana Mardaraz Devu^ Zemindar^ of the 
Taloohs oi.KaUikota Aragada, on the i8th of 
May^ 1858. As you have sold to me, Rs. 42,000, 
.one-fourth share of iYie, Talook df Aragada^ /Which you 
haVe*purchased in auction, and •received from me the 
sum of Rs. 23,125, out of the purchase-money, I have 
this day, as- desired by you, become friend to you, and * 
entered intd.the following settlement, i. e. that the sale 
of*the one-fourth share in question should be caji- 
celled. That * you should pay me Ks, 29,000, accord¬ 
ing to the.iiist,almeuts hereunder specified. That on 
paymut to me of the money according to the instal¬ 
ments, and obtaining receipts from me, 1 should forego 
•my. right to the said one-fourtti share; and that ^rith 
respect to my allowance, provision«having been made 
Iq the Razinamah, *filed in suit. No. 29 of. 1857, 
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I should have no other claim against you. Having' 
acceded to these conditions, I have*executed this deed 
of acquittance. ^On payment of Rs. 29,000, according 
to the instalments fixed, I shall returiy to -you the 
instalment Bond yoh have this day executed to me, 
and neither myself nor my heirs shall for evdr, and on 
any ground, claim from you or yoilr heirs for the said 
one-fourth share. Thus I have execute^ this deed 
of acquittance of my free will and con sent. 

" Amount to be paid in eight days* • • 

from the date hereof is * . Rs. ig,ooo* 

Ditto to be paid in six mpnths 
• from tfth date hereof is . Rs.|li^ooo 


* Rs. 29,000” 

It will be seen that by the inskatment Bond a <'sum 
of Rs., 18,000, was to be patd in eight dqys from thB 
date thereof. This would be on the 26th of Mayi On 
that day the Appellant and his*uncle were discharged ^ 
out of tht^custody on depositing Rs*. !,ooo, and entering 
into an dhg&gement to appear in person to answer.the * 
charges against them when required by the^GoveVh-* 
ment. Fourteen days afterwards the Rs. 18,000, were, • 
paid by the Respondent to the Appellant. It is fit to ’ 
observe that there is no direct evidence to conqpct 
the discharge of the prisoners with the. execution of 
these instruments and the payment of Ishis moneyi but. 
the coincidence is certainly remarkabld, and cons^er-* 
ing the situation which had been held by the Re¬ 
spondent and the situation Arhich was still hel(^ by hjs* 
brother, it is difficult to believe that the release of the. 
prisoners was entirely unconnected with the trans-* 
actions which had then taken, place, or that the 
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"Appellant had not something to do lyiEh^ their ditf- 

• charge. There seems to^ave been no reason why, if» 
the accused parties were entitled to be discharged on 
thetr own recognisances on the 26th of Jktay, they should 
not have been equally entitled to be released on bail 
when the charge Was first made against them, instead 
of being* expose'd to the inconvenience, and, what 
they seem to have felt much more, the degradation 

.andoutrage on theilf personal dignity consequent upon’ 
their arrest and imprisonment. 

These dnstrumeilts were of a character in them* 
selves tb excite suspicion, particularly when executed 
Jby a person who at the tkne was under djjpxsss. ^ 
The suit, which was a:ompromised * by the 

• had not been prosecuted. If the facts alleged 
by the Respondent were true, he had a complete 
answer to the demhud. He had up to this time 
denied all liability to t!ie Appellant, and yef by this 
d(ll:.ulbent he submitted to all the demands of the 

^Appellant in this suit*, and engaged to make pay¬ 
ments and incur bbligations to the .^[|l|^iiant far 
bpyond anything which any Co>irt* of Justice fcouid 
»hdve aMVkrded to him if he had established all* his 
. allegations. * < 

• When this Razinamah waS^ presented to Mr. 
Thornhill^ the Principal Assistant Agent for regis- 
tratiqin, seeips to have been so much struck by its 

• extreme improvidence that he,ordered the head of the 
*poUde^ 1 n Ganfam to see the Respondent, and learn 

from him whether it really was his spontaneous act. 

• piiis wis on the 19th of*A/«y, and notwithstanding 

• a certificate from the police officef that he had seen 
'the Appellant, who acknowledged that he had acted 

from*his p\sn free* will, Mr. Thornhill required the 
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• * 
personal attfendan-ce of Hid Appellant. The Appellant 

. accordingfy, after some remonstrance, attended, and 
was >&xainined, and*' after this the Rasinatnoh was 
allowed to be filed, and the Rs, 5,44if mentioned in 
it were paid, but Mr. TkortihiU seems stilLto have 
been far from IsatisKed, for the order for registration 
was in these “terms*:—“ 23nd ytike, iSsS.*—^The 

Zemindar liaving personally appeaf-ed before me and 
assured" me Hiat he agrees to th^e Cerin% this 
namah may be filed, but the settlement as to the 

f 

filing of this Razinamah being very .dubious, it can¬ 
not burden, the estate with tfiic allowanfe after the 
death of the^ew/«e/«r.” r 

The effect 6f these acts pf recngnitior^ we will 
consider when we have dealt with the case aa to ttie , 
instalment Bond. 

With regard to the instalment Bond, it seems* that 
the Respondent refu-ied or neglected to pay tlm 
instalment' of Rs. 11,000, which, by the conditicAis of 
that instrument, were due on the i8th of November,^ 
1858. Qo the 13th of Jannary* 1859, the Appellant 
filed «a plaint, drfeed the i8th of November, 
against the Respondent, joining his uncle ‘as a De-< 
fendant, on the ground tha’t he was aiding and 
abetting the Respo.n*<ient. The plaiiiU stated the 
effect of the instalment Bond, and insisted that,thb 
Respondent bad forfeited his right to.repurchase the 
quarter share of the Talook, by reasorf of his neglect 
to pay the second instalment on the day, he 

prayed to have a conveyance of the quarter' share, 
together with mesne profits from the year 185^. ' 

It is obvious that* the Appellant’s title to this relief 
depended entirely upon the truth of*tbe facts which* 
are recited in the Bond. If th^re had been such a 
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«|>u>iichase of the quarter share as is therera stated, and • 
such a paynrent as was therein a?ileged to have heen 
mach of part of the purchase>money« there was no¬ 
thing uiweasonable in the subsequent agreement, fb 
afhounted onl}»'^o that the Appellant consented 

to give ftp his j^nrchase on the condiUon of receiving 

* a certain prenuunv for doing so, with a right to retain 
lys piirchasjp if the* conditions of the Bond were not 

performed. • 

• • 

His^ rightf therefore, in this suit rested entirely on- 

*the;firsl agijpement, and not on the second. The 

instalment Bond wa«, in truth, accor^ig to the 

Respondent’s con struct ion,,at an end. The Appellant 

^insisted that, by the failure of the Respondent to* 

perform its conditions, h*e, the Appellant, was remitted 

*to his original rights. *The matter for him to prove, 

therefore, was the first contract. • 

No\t, the Respondent b> his defences asserted, that 

the recital in the instalment Bond was a pure fiction, 

arid that there had bean no such «ale by the *t^espon> 

• dentj ajid no such payment by the .Appellant, as were 

#tated in the Bond, and he insisted that if there Ira J 

__ _ • 
. been any $uch sale, a B^ll of sale must have beet> 

*e:ilLecuted on stamp paper, and thaf the Plaintlfl should 

provje that a* proper stamp ,had been purchased. 

Likewise, Jthat .i^ the Plaintiff had paid Rs. 23,000, he 

, .would have obtained a receipt, pnd the receipt should 

Be (Ao^uced. I^e alleged, also, that both this in- 

struirient and the Razinamak had been obtained from 

hijp undef circumstances of pressure and rntimidatiSn 

'while he and his tmcle were both ,i« custody on a 

false charge; that such charge had. been con^iived' 

and instig^ed by ihjs A||)peilant in order to force the 

Respondent to .comply with liis’unjust deuffands ; that 
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* ‘ ■ • • 

, he had required the Respondent not only to pay r 

a lar^e sum of money, but also to give him a share of 

the iaiotk ; tha| he had threatened, with this vkw, 

lo set up false charges against both the Respondent 

and bis uncle, arrd tKat the Resporiident was induced 

to execute these Instruments by threats and »promises 

of the Plaintiff, in the hope of relieving himself and * 

his uncle from this persecution. • ^ 

On the 29th of yune the Judge of the Court gave* 
out to the parties a statement of thCipojnts which each 
should endeavour ^ prove. » , ^ ‘ 

The Plaiit^ff was to provp the due execution of 
the alleged sale contract, and the payment by him 
of Rs. 33,000 on account of the purchase>iiV 90 . 9 y^ 
and the Bill of sale, and receipts were to be produced 
in Court. • •• 

The Defendant was to proVe his statements regard¬ 
ing the threats and promises used by the Plainl^iff in 
the interview during which the Bond was executed ; 
secondly,*<^to put in a j:oncise statement of the grounds 
on which he believ,ed the criminal charge against his . 
unele and that on which he was himself then under 
trial to have been the work of the Plaintiff ; thirdly, 
to state briefly the nature of his connection with the* 
Plaintiff, and the cause and date 6f the rupture 

t 

between them. 

As regards the Plaintiff, he failed to giye any proof 
whatever of the execution of any sale contractobr of 
the payment of any sum of money whatever •bn ac¬ 
count of it, or to produce any document purperrting to* 
be such BUI of sale or'receipt, or to show, as he had.- 
been challenged to do by th^ Defendant, that any 
stamp'pap«*' had been purchased pn which the Bill of 
aale could hgve been»wrilten.* ^ 
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^ yn me other hand, the Defendant •proved by a . » 8 <S 4 .. 

return froiQ the proper officer tha| no sale appeared! *Pakala 
to have been made at the Stamp Office for this district • 
of a stamp applicable to this transactibn between the Patrulo 
months of and September^ **851^, the Bill of sale • Srbb 
being aljeged to have been made,on the 28th of 
• September^ 1855. • . . 

The Plaintiff h^d alleged in his replication that 
' Ibe Bill of Sale and other documents were in the pos- 
' session of the Defendant, but he gave no evidence of 
. this fact/nor did he either prove, or indeed allege, 
any circumstances which could rea%onably*account for 

* such an unusual circumitance as the dedivery to ^he 
vendor of the title-deed oPthe purchaser. 

* l 5 estitute of all other proofs, the Plaintiff relied 

* entirely on the evidence afforded by the recital in the 
Bond, .and the circunj^stances under which it was 
execjited and afterwards recognized. Now, with 
respect to the circumstances under which it was 
executed, it appears that on the 17th of May^ the 

..Defendant, being in custody dn the charge already 
tfllAd^d to, signed a paper addressed* to Mr. Thernhill 

* the principal Assistant Agent, in these words ;—“.f 

* have to Speak to Pakala (describing the Appellant) 

• • 

'touching the*.matter of the suit No. 29 of 1857, on 
thh file of the Agent, and, therefore, request you ^iil 
be (Heaslid td direct the drear Peons watohing at my 
*. gate not to prpvent • from coming in.” It will 

be observed that this note makes no allusion to any 
, dispute^ about the sale of an^ share of the Talookf but 
•h confined to the suit of 1857* Judge in* the 

ZiUah Court considers this application to have been 
a cojiijrivance on the* part of the Appellant, to obtain 
access to^ the Re»^on4eut, and not the spontaneous 
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act of Ibtt l^esponHent. But^however this may 
•it certainly does not Indicate that at this time he was- 
t contemplating any arrangement with respect to the 
Talook^ of which he had been for years, according 
to his representation<s to the Agent, resisting th^ 
attempts of the Appellant to obtain a share. » 

Yet we find' that, without any injterinediate com- 
j inunication, this note having been sept on the 17th of 
May^ an interview takes place on the 18th* between ' 

the parties, and the result of that interview is, that 

• % 

the Respondent signs this Bond, by which he ^rhco:;- 

nizes the right of the Appellant to one fourth part of 

\h^*Talook, an’bvigrees to pay Rs. 29,000, for its re-’ 

purchase. * ’ , 

Jt seems very much as if these two papers must 

have been taken, ready, prepared, Jjy the Appellant to 

the Respondent, and no evidcuce is given to e%platn-^ 

under what circumstances or with what assist|nce 

the Respondent consented to sign them. The only 

fact relied* on by the Appellant ,is this—that more 
* * , . 

than once'aftfer the execution of the instruments, and • 
after^ fhe Respondent’ had been discharged^out of 
castody, he expressly recognised them, and paid a 
sum of Rs. 5i44i| on pc^ount of the ^aein'amah, and 
Rs. r8,ooo, on account’of the instalment Btind. 

^ut if the account given by the Respondent be true 
of the influence under which he acted, that "Influlfnce 
continued at the time when*the recognition took .plgcce 
and under such circumstances recognition goel for 
veryjittle. His object was iV5t mearly to get ^ut of 
custody, but to relieve* himself from the persecution ® 
to which he had his uncle had, as he conceived, for 
two years been subjected by the Appellant in coftse- 
c|ucnce of the^r rcfusa 4 to coidply with his demands, 
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With respect to the proof which th§ 'Respondent 1864* 
was called upon to giv^, he did not offer any evidence| 
of the threats and promises allesfed'io have been used BAtAKnis?- 
by *the Plaintiff at the interview during which the Patrulo 
B ond was .executed, but he put in the statement • 

required by the hudjje, and also various documents in • Naraina 

^ ® ' . Mardbuiaz 

support of It. " ' 

The statement contained detailed particulars of the 
constant ii^tngues Vhich he alleged to have been 
carried on against him 'and his uncle by the Plaintiff 
from^the time ot the rupture between them in 1856, 
and of*1116 seasons by*vvhicli he wasted to believe that 
jihc charge by Mafihava Dalai had beej^concoctet^ at 
the Plaintiff’s instance. • 

•^ife documents which he put in to support this 
statement consisted of* a great number of Arsees, or 
Memorials, presen teti by him to the Government 
(hiring the year 1856, and subsequent years, •and of 
other t Arzeei, presented by his uncle on • the same 
subject. The earliest *of these papers seems to have 
been .dated on the *25111 of 1856, anc4*|he latest 
ir^ J^ 8 g 8 , and they contain statements of allege^ acts 
of violence and threats by the Appellant against *the 
Respondent anvi his uncle, of the arrest and convic¬ 
tion of the uncle on a false charge, which conviction 
wa§ afterwards reversed by the Agent ; this and other 
acts bein^ atbryiuted to the contrivance q{ the Ap¬ 
pellant, and .tb the abuse t(y the Appellant’s brother 
of hJSi Authority as Moonshee to one of the Assistant 
Agents*. These Arzees^ supposing them to be ,true, 
wpuld dbundantiy support 'the charges brought for¬ 
ward in the pleadings and subsequent statements. 

But it is urged' and with truth, that these ^tsees 
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*are no p^roo& the facts alleged in them, and that 
1 there is na direct evidence that they H^ere ever com¬ 
municated to the Appellant. But for the purposes of 
this suit, the 'important question is, what was the 
impression on the Respondent's mind and under which 
he acted, rather than whether the^ impression itself 
was or not well founded ; and we think that the Arstees , 
contain sufficient evidence that at the time when the 
Respondent executed the instruments in^’dispute hie 
was really under the influence of the feelings by which 
he alleges that he was induced *to ^rant them, viz. 
that he behved thsft it was in fire power of the Ap¬ 
pellant, thrcMAgh his own influence and that of hie 
brother with the Government authorities*, to injure 
and to ruin hiip, and that for two years he had'b^n 
suffering under such influence, and that the only way 
of relieving himself would ^be comply wjth* the 
exactions of the Appellant. * 

When fegard is bad to the nature of these tnstru- 
ments, and to the relative situation of the parties when 
they we&e .executed,* we think that more evidence 
would justly hafe been required to support them than ' 
was produced in this case by the Appellaftt, even rl 
the transactions had taken place* in Europe* ‘But- 
here they took ptape in a wild part ^ India, where 
exaggerated nations are entertained by the natives of 
'the extent of power possessed oves *theqp hy the 
Officers of the Government, and no great confidence*• 
seems to be felt in the honesty of the subordinate 
Officers, or the vigilance with which they are con¬ 
trolled by their superiors. ’ * * 

Now, upon these* important points the Judge of the * 
ZUlak Court must be far mcAre competent to form a 
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*vorrect opinion than persons unacquajnted with the 
^ district ; and in his jildgment in both the cases hq 
expresses himself in the strongest terms upon the, 
suBject. In one of his judgments he uses these ex¬ 
pressions : It is clear from the public records thil 
fhe Zemindd'f^ of Ganjam entertain the belief that * 
the pttbfic servants ^possess the power of injuring or 
befriending them, and they have been in the habit of 
Cnrnishing*their local Agents with large sums to secure 
their goodwill. Hence the Defendant’s plea that he 
feared the inlltien'ce of a man like the Plaintiff, con** 
versanf with all tho*details of public business, and 
• enjoying the conhdence of the then^routhoritiesp is 
consistent with the Ideas and practice of his class.” 

^hen remarks (a fact which mu^ be Within bis 
own knowledge) that the Respondent first began to 
dispute^ the validity *of these instruments about the 
time when the Appellant had fallen under the dis- 
plea^re of the Agent on account of his Intrigues in 
other Zeminccaries^ and when, therefore, the terror 
occasioned by his supposed inffnence with tlie. Govern* 
ment * authorities was removed,* dr at all events 
•dimtnishSd, in the mind of the Respondent. * . 

The Judges of the Sudder Court, who are gentle¬ 
men also well acquainted with jthe modes of thought 
and feeling amongst the natives of India^ have unani¬ 
mously concurred in the judgment appealed from, 
aiid^on appjication for a review have persisted in their 
opiiiic^. 

It was said that in the Roitinamdh suit there was 
‘ Ideally no evidence. In strictness.that seems to be so. 
,But the suits were substantially suit and cross-suit/ aifd 
the evidence in the ohe might very properly be^dohed 
at in the/other. The fffect of the decision in the 
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eAstes 1N4MIK prtivv cott^ldt 

I^asifMwak • suit is only to r^mit the Appellant to 
^prosecution of hie original claiin, towards satisfactipfl ^ 
of lYSiich, if he has any lust demand, be seems 
* already, under j;be RaBinamah, to have received 
between Rs. 3,000 and Rs. 6000. , 

Upon the whole, - we must humbly advise Her 
Majesty to affirm both the decrees complained of, with 
costs. 


Rajah E’ekladh Sein 


anP 

Raboo Bhoodoo Singh 


tM Appellant^ 




On appeal from fhe high CSurt of Judicatufe 
• at Calcutta, 


t 


«8th Nov. 
1864 


By an Order in Council, dated the 27th of Jul'^^ 

1863, spi&ci^I leave was given to a\>peal from a decree 

Byadecree {.jlgj, Court pf JudicaiMre at dat{[d 

Court at Ca/- the* 7th FebtuaWy i363, refusing an append from a** 
entta a suit * 
was remanded 

Co^to^* ♦Present' Members ,of the Judicial Cornmnlei-^Tht Right 
tried dr »0ve Hon. the Lord Justice Knight Bruce, the Right Hon. the J^ord 
An app^ to jJgfjcg I urner, and the Right Hon. Sir Edward Ry*n.. 

this decree Assesior : The Right Hon. Sir Lawrence PeeL ^ 
was refused, 

clal^MpSStioa was admitted by the Judicial Coininittw of the Privy 
Council; whe««p<»» ^ appeW awlied to High Court at 
' CaicHtul to stay^tjceedings pending the appeal to England, on the , 
ffound, that the deeisioii of theappellate Court wmW govern the quea* 
lion at issue, which application that Cwrt refund. The Appellant then 
presemed a petition to Her Majesty id Council, and applied ex ^ir<e for 
the same relirf,hiit the Judicial Coroiniitee, in the Respondent s absence, 
lelused to make any order, though without prejudice to the Petitioner^ 
lurthar appBcati^ when he had served the Respondent. • y 

A ^ 
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of the late Sadder Court of tlfe a/th 
Septemberi' i860. By this latter decree the Court 
remanded the suit to the Zillah Court to be tried de- * 
n<nio; tf^e question at issue being the validity of a 
deed of sale and. an account. * • , 

The Appeltanti after the admission of the appeal in 
* England, presented* a petition to the High Court 
of Judicature at Calcutta, setting out the Order in 
Council alfowlng the appeal, and submitted that 
the decree of the^/th of September, i860, having 
'been 's^ppealed froiq, • could nojf be carried out 
against the Order in Council of the 2/th of July, 
I863. This application came on for (Searing before 
i^igU Court on the i6th of September^ 1864, 
when the Respondent'appeared and objected to the 
'proceedings being sytayed, and the Court was ol 
opinion/that there were? no sufficient groueds for 
staying the further execution of the decree of. remittal. 

The Appellant now 'presented a petition to Her 
Majesty in Council paying that ^ the proceedings in 
fndia /night be stayed, pending |he appeal; and 
gu&ffiitted^ first, that the hearing of the suit in the 
Zillah Court, if proceeded with uoder the remand,* , 
would Involve much litigation and expense, and might 
turn out wholly unnecessary,, as 'the validity of the 
instrument of sale would in fact depend upon thi; 
.decision co^ upon the appeal; and seco-ndly, that 
flic proceedings By the High Court under the remand 
of the sait, as well as the refusal to stay proceedings 
and the •execution of the decree, was a violatioi»of. 
tile Order in Council granting hW jeave to appeal;, 
and. he prayed that tlve proceedings ordered to be 
taken befor^ the ZtWi Judge under the remand by 
the decree of the i/ih ot Septefhber, as well a^ 
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e^ecuttoiL ^ therciof mrgbt be^ starred, pend^ngt tbe^ 
^appefib and until the same bad been heard. 

The Respondeotr being in India^ wai» not served 
with notice of ‘^tbe apphcatipn^ which was made car 
parte* ^ • 

Mr. Leitkt for the Petitioner^ * ' 


Urged the above grounds, and, by analogy, referred 
Ip the practice pf the house of Lords, ^Macqileen^'s- 
Prac., pp. 2 j 6-8, in staying execution of proceeding^ - 
pending an appeal to that House. 

« « *• t • 

The Lord Justice Knight. Bruce •, 


The Lordships feel great” difficulty in making any 
Order upon this petition. It is an ex/cr/c applica¬ 
tion, novel in its circumstances and nature. Upon. 
thp whole, they think the petition must be dismissed ; 
but, if^ the Petitioner desires it, bis petition may^ stand 
over with' a vieyv to enable him to try to bring the 
Respondent here, by serving him in India. If the 
Petitioner desires it* a fresh application can then be 
made. * ' ‘ • 

Mr. Leith elected to adopt this course. 

And by an Order in Council, it was."ordered, that 
the petition be dismissed, without prejudice to %tiy 
further application to their Lordshipsf J «* ■ 
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Rajah Lelanu^d 

DOOR 


S.NCK 


• AND 

. • • • 

Maharajah Mpheshur Singh 
BaHADOOR, and by ^ revivor, Maha- 
HaJAH Lukhmissur Singh bU son, ^ Respondents.* 
* Maharajah Ruhmut An Khan 
others, and the Government ... 


' Out Appeal from thg Sudder Dewanny Adawlut qf 
• * BengaL , 


The suit out of which this appeal arose was brought 
by the Appellant’s .(ather, Rajah Bi^ianuifii Singh, 
deceased, against the Respondent, Makd^ajhh Mohs^ 
^skup Si9gh Bahadaor, and Maharanee Wujhodn{ssa, 
tha Government, and the other Respondent^, tenants 

t * ^ 

' * Present: fijembers of the Right 

Hon. the Lord Justice Knight Brace, the Right Hmi, Sir Edward 
Ryan, end Ahe Rigtit Hon. the LdrA Justice Tinnerf ^ * 

dsMMVr^The R%bt Hon* Sir Lawrence Peel, and the Right 
• Horf^ Sir Janies W. CoWile. 


and, 3rd, 5th, 
6«h, 7th, 8th» 
9th & 10th 
Dec, 1864. 

In a ques^ 
tion of dis* 
vputed boun* 
dariesthe 
onitsproiandi 
lies upon the 
PlaiptiE to 
prove by 
independent 
evidence nb 
right to re* 


the circumstances held, that the mere failart on the Plainrifi's part to 
’Sttfqiavf-..thS burthen pf poof east upoo hna, es to part of the lands 
claimed, was not conclusive as it would be in ejectment and the case 
remitted to india fOr hirther*iliqoiries. 

Upon a revenal of the SOddtf Court’s decree, costs of the suit already 
paid by .duo Appellant ordered % be refunded, and the Court below 
directed to deal with those cr^sandall Othil costs, including those of 
yrhe appeal, jiccording to the result of the inquiry. 
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of the land! in'dispute, to recover possession ot a lai;|fe 
tract ^of hill and forest countt-y, containing 125^000 
beegahs, claimed^ by the Plaintiff as belonging to |,nd 
forming part of his Zetnindary of Khurrtfckpoor^ 
generally known as/the Nisamui Mahals of Khut^ 
ruckpoor^ in the district ol Monghyr^ in the°province 
of Bshar. The Appellant’s fatherland the Respon^ 
dent, Maharajah Moheshur Singh, were proprietors 
of separate estates conterminous with an estate of the 
latter, called Psrgunnah Havelee ^ Khurrnckpoor-, 
which had been formerly a M^Hal or portiop'of the 
Zemindary ot Khurruckpoor ,, but separated from it 
by^the Government resumption' lands, and completely 
surrounded cn all sides by the revenue •paying l^n^ 
belonging to the Appellant. Maharajah Moheshur 
Singh claimed the tract of land.in dispute as l;^ing 
included from ancient times * within, and as belongr 
ing to Pergnnnah Havelee, and of certain resujnpedl 
lands taken out of the Zemindary of the Appellant. ^ 
The <]|i£estion raised by the suit and upon appeal 
was solely oiie of, boundaries. The documentary and: 
oral* evidence w'as ot a most volnminous .^aracter^^ 
, consisting chiefly of village • papers, maps, proceed'* 
ings and rjfcord^. The important portion of the evi* 
device adduced on either side which bdre upon Or |s 

^ ** ' • 'T 

material lo.tbe que^ion at issue, and;the arguments, 
sufficiently referred to in their Lo^dshtpy judgment. 
The appeal was argued by • ‘ . ** ■ 

j,, * 

♦ The Attorney-General (Sir R. Palmer) l&t. 

4 , for the Appellantand 

a ■ 


Mf. ForsyihJ^'Q. C, and Mr. W, H.^Melvill, for/ 
Maharajah Ltikhmissur ^mgh Bafltsdocr,' the 
heir ofThe first Respondent. 


a 



• 6n ap1»ral Prom thR^east iNtuRS 

Mr. Forsyth Q. C., also appeared for*the Goveriv^ 
, . ment. . • * , 

The case after argument stood over for considera* 
tioa^ Their Lordships* judgment wa» pronounced by 

• The Right* Hon, the Lord }ustiCe TURNBR. 

• . • 

The outline of this case is as follows:—At the time 
of the perpetual Settlement, the large Zemindary 
Icnown as tfie Khurruckpoot Mehals in Ztllah Bhaf[ul- 
poor was settled wjth Maharajah Kadir AH Khan, 

who inr or before the yeai;*j790 was in possession of it. 

» * • * * • 

It consisted of tvventy-sijfi Pergunnahs, of which five 

•were alleged to be and were then held Lakhiraj, *Of 
U^ese alleged Lakhiraj Pergunnaks it is only necessary 
*to specify Pergunnah »Khurruckpoor Havelee, which 
. has throughout the argument before us been conveni¬ 
ently called " HaveleeP Of the Matguzaryy ty reve¬ 
nue-paying Mehals, it is sufficient to name pergunnahs 
Suhrooe Sukrabadee, and the most important of alL 
Purbutparah, whitlj was subdivided into iTuppahs^ 
Lodhwak and Semroum, Daygee, Mullia, and 

Bhudra. * * , 

• • • 

The Settlement above •mentioned was made, as in* 
'other cases/ by Pergunnahs, vitfthoat any survey or 
measurement**01 the lands comprised in them; and 
as this vast Zemindary included a great deal of wil^, 
iinculfivatVd mpTintainous and forest land,' it may he 
’.suppps^d that, ‘however welf ascertained may have 
been tlie boundaries- of the whole, thoiwe of its com- 
• pofient «parts, or Pergunnahs inter se, were siot 
tcry ■ clearly defined. The effect of the. settlement 
*.was to fix p^ermanently, and for ever the revenue pay- 
iible in respect of Jhe Malgusary, or, as they are 
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termed in these proceedings, “ the Nisamut Mehdls,** 
^and to leave the Lakiiraj Me&als free from tht pay*^ 
menf of revenue, 6ut subject to the right reserved to 
the Governmentoby Ben. Keg. XIX of 17931 to reshme 
and assess the lands, should the tenure, under which 
they :were clainfied to be held Lakhtraj, thereafter oe 
found to be invalid. Kadir Alt tthan on his death 

C r 

was succeeded by his eldest son, IkBul AH Khan, who 
also died some time before the yeal* 1836, ^d was suc¬ 
ceeded by his brother Ruhmut AH Khan. 

In 1836, the Government »impedchcd the«‘ Lqkhiraj 
title of the Zemindar. Per^unnah Mavetee was 
resumed and^ separately settled. The proceedings 
which resulted' in the settlement of it will hereafter 
be fully considered. At present, it is sufficient to 
ttiat they began in the year 1836, and continued until 
tlie 9th of Aprils i 344 , when a'temporary settlement 
Tor twenty years was made with the Maharanee 
IVujkoemsSa, to whom the interest of her husband, 
Ruhmut AH Khan, had been transferred. 

Pending |he proceedings for ‘the resumption and 
settlement of this Pergunnah^ Ruhmut AH Kh^n 
suffered the Government revenue, on the ''Nhamut 
Mehals to fall into arrear, and these Mehals were* 
accordingly sold by,public auction for^^such arrears^ 
sgiid on the nth of August, 1840, were purchased by 
the Appellant’s" father, Rajah Bidianund ^ingk, and 
another person, who afterwards transferred bis ^bare 
16'Rafah Bidianund Singh. This sale, of ,course* 
put an end to the unity of ownership of the Nizamut 
Mehals and of Ha-qelee', Rajah Bidianund Singh 
thenceforward being the Zemindar of the former^ vrith 
all thd rights possessed by the original Z^mindfir 
the d4te of the perpetual Settl^emeht; whilft\die datleri 
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* • • 

"subject to the rights of Government in.respect of the 

r«e^enue to be assessed thereon, continued to belong 
to Rukmet Ali Khan^ and after him to Wujkoonissa* , 

tn 1845, Wujhoonissa having failed to pay the 
revenue assessed on Havelee^ that estate was also sold 
for the arrears, "bud was purchasecf by Maharajah * 
Roodet SiHgh, the , grandfather of the present Re¬ 
spondent, Lukhmissur Singh, on the 5th of November, 
•*845. • 

The estates having thus beco ne separate, boundary 
disputes took ptace between the owner of the Nieamui 
Mehat*oT his tenants* on the one*side, aird the owner 
of Havelee, or her tenants, on the other. It maji be 
necessary hereafter to refer more particularly to the 
’prdCeedings to which^ these disputes gave rise. At 
present, it is sufficient to say that the controversy was 
continuing during the proceedings of the Govern¬ 
ment surveyors engaged in making a topographical 
surviy of the Zillah Bhagulpoor in the 'years 1846 
and 1847. 

It appears to have been the duty or practice of the 
Officers employed in this survey,‘to l.ay down the 
*bol]indarres of estates or other divisions of land, wfiefe 
there was* any dispute concerning them, according to * 
the evidence, which they miglwt find of the actual 
possession of the lands. In tlie present ca<se they 
had to di^l with a controversy touching the boundary 
line, between* Havelee and Pergunnah Purbutparah ,. 
aiid*ti^e other Nizamui Mehals contiguous to it. The 
owner of the latter, on the one hand, insisted that 
^t$ haS been conclusively dejt^rmined at the time of 
the settlemeat ^ ok ^Havelee by a map prepared aiter 
actual survey and adni*easurement by the Captain 'Ellis, 
under tht(|jiMfntiioif!l of. the s^t^ement* officerThe 
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ovfner of IlaveUe, on tlie other hand, disputed the ' 
»'curacy of Cdptain Elli$*s map; if <t purported to tape < 
a map of the entire Purgunnak Havelet, and ques¬ 
tioned the intention to include' the whole of Havtlee 
ill that map. The Ofheers of the survey,. relykig for 
the most part oh the evidence which they had, or 
tlioUKht they .had, of actual possession, came to a 
conclusion adverse to the Appellant's fiiicestor, and pre- 
‘ pared the map known in the proceedings as't Captain - 
JfkervUr^ map, '' by which upwards of 175,000 ietgaks 
of land in excess of that comprised iii Captaic Ems*5 
map was attsibuted to Havelee, atKl taken «out of the 
Afehi{ls as laid down in that map. The , 
effect of these proceedings twas to leave. somewhat 
doubtful the que«ition, whether this land was include^'' 
or Intended to be included, in the settlement of 1844, 
or whether it was a* Tomfeer or surplus which**the 
Governihent was still entitled to assess de novo. ' 

, Sonie fiwther proceedings afterwards took place in 
tlie Foujdary Courts and elsi-where, touching the 
right to the possession ^f this land'; but tite effect of 
these proceedings wasi to remit the Appellant, or hU 
father, Rafah Bidtanund Singh^ to a regular'suit, in* 
* wtdih alone the title could be litigated. 

The sitii out of wtiich this appeal has arisen was 
acrcordingly instituied by the Appellant on the 5th«of 
yune., 1851.. Its object is to recover r.as pi^ of the 
Niaamnt Mthalt the . 175,000 keogaks of land laid 
down bv Sherwili's map a** within. HayeUot in «^xcess 
of the land attributed to Havelee by Ellises map; 
but* the plaint ^ divid<^ this land in certain' propoe- 
lions between cenaiii* specified MouMakSt the names, 
of i^bioh occur in the lists of tile villages, comprised 
ia Ptrgwanakt Purii^fnrmk yLi\ti*.Stikrnhddfft which 
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%W'’4re prepared at the time of the perpetual Settle** 
ment, or shortly sub<icqt)ent to it. The Defendants 
to the suit, the Respondents to thi^ appeal, are 
the Government, Maharajah Lukhmissur Sin^ht 
ahd some of'*'liis ‘tenants, and they^ insist that the 
175,000 beegahs of laud in question properly belong 
to Havelei. 

^ The suit^ was hcfard 5 rst by the Principal Sudder 
Am^en of Bhagulpore^ who by Kin decre*, dated the. 
'qthof 1855, dismissed the •«uit on the ground 

'that thoi Pl^ntiff liad»fhiled to establish « title to 
recover the lands in qjiestion. This decision wjis 
T>ased upon proceedings of,the Government surveyors, 
jm/k seems to imply that the land was Towfeer^ 

On appeal to the Sudder Dewanny Adawlut, that 
Courts by a majori»y*of two Judges to one, confirmed 
the deefsion of the principal Sudder Ameed, but 
did n<St adopt its grounds. The two Judges appear 
to have held that something in excess of the lands 
comprised in Captain Ellis's map was incluijedT. in the 
•Mavelee settlement, that the extent*of that excess 
Vl^s iindetormined, and that it lay upon the Plaintiff. , 
^ to show what he was entitled to recover, which he 
had failed to .do. The dissentrept Judge, on the 
contrary, Held that no part of the land in dispute, 
was included ia ihe settlement of Havelee: tbat,* 
therefore, nehessiiatet the ^liole must be taken 
to forth ^*part of the contiguous Niaamut Mehals, 

and that' the Plaintiff had established his title to' 

. • • • • 

reeqver it. . 

’According to Ibe view, therefore, both of the affirm- 
iog Judges and of the diksentient Judge, the decision 
of this tui^ ^depended.* on ^ihe qfuestion whether the 
land claimed, or any, and if any, what defined part oi 
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ni,waM rncluded in the Have^ee settlement; and 

thinfe that this was a correct view of the case. It was 

i«conU$tible thal;, [the land in question formed part' of 

the Zemindary which by the perpetual Settlement was 

assured to Kadir AU Khan / but that Zemindary coir- 

sisted partly .of the Niaamut or revenue-paying Mehalst 

< 

in rcj?pect of which the revenue payable by the Zemin¬ 
dar was then finally seuied, and p^fttly of tjtie Mehal^f, 
including Bavelee, which were alleged to be Lakhiraj^ 

and on which, therefore, no revenue Svas assessed. The 

« 

land in dispute i!> f>o situated that it mu,gt necessarily 
be^long either Havelee or to-the conti;/uous Niaatnut^ 
Mekals , but the perpetual Settlement unfortunately 
omitted to define the boundary line between 
and these Mehals ; had it done so the question in the 
cause could nut have arisen, sfnqe, we need Itardly 

A 

say, nb Court would disturb what ha l been fixed by 
the perpetual Settlement. The resumption of B^velee 
afforded a fresh occasion for the definition of these 
boundai^s, even whilst both H&velee and the-A^isa* 

mnt Mehals belonged to the same owner; lie* 

, ( 

, cause Government, by virtue of the fesumptior. 
acquired the right of assessing • revenue upon all 
that lay within the boundaries of Mavelee% whilst 
,it had no right to assess any fresh revenue npoit a 
single beegah of land within , the S^ieamyti Mbhals. 
Subsequent events severed the ownership of ffa^lee, 
from that of the Nistamut Mehals, and the question of 
boundary then arose in this suit, not as a question of 
revenue between t^e Government and a 2 emin 4 flr, 
but as one of title to* land between the Zemindairs'-mH 
proprietors of two contiguou& and separate 
Ntzamut Mehals and Havelee. *. « 

jc . . *. ' 

In dcalm]^ with thi.s question it ijiust, as we have 
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• 

^faid, be assiuaied that so much of the landjn dispute 1864.’ 
as was not.iiicluded in ffavelee belongs to the Nizamut^ 

Mebals \ and in considering what was included in 
Havelee the Court below could only deal, as we upon tr » 
this appeal ibust deal, with the ffavelee settlement a*s 
it Stands, For the purposes of this sujt that settlement » Sinoa. 

• must be considered .as valid and subsisting. If the 
boundaries of Havelee ascertained by it are at aM 
capa'ble of being corrected, they certainly cannot 

• corrected in a .suit of this nature. All that we can 
■ determine in this suit is whether, according to the 

true constriction and effect of the*settlement 

• taken as it stands, th^ whole, or wl^t part of,the 
^nds in efuestion, belotfgs to Havelee^ or the whole, 
or what part of thetn, is included in the lands which 

• were the subject of the perpetual Settlement. 

In considering this (Question three views of this 
ffavglee settlement present themselves fur dUr consi¬ 
deration. 

The first is that it included, and was intended 

• / t 

'to include, the whole of Pergunnak Hdevelee^ and 
^ tliat all, which it did include ‘is Vitbin the limits of 
Ellises map. The seegnd is, that it included,* aqd 

• was intended to include, the whole of Pergunnah 
Havelee, but that some portion of what U. did 
include lies beyond the limits of Ellis*s ny9i|i, 

and* is *9o b9*found in the district of'which Ihe 

• • 

* ownecsb|p*is now in dispute. The third is, that it 
did fiot include the whole of Pergunnak Havelee, bnt 

> tba$^ from accident or design, the large district 

*in ^uestioiiy pr some undefined portion of it, waa 

• pmlli^ed from ^ the settlement; As ifell as from the map, 
and is npw what in these proceedings is called a Tow^ 
feer or rvirplus. 
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' VVe proceed, therefore, to consider the intention,^ 
•extent, and effect pi the Havelee settlement proceed^- 
Lklanums ings with reference to these views. , 

34NCiH 

* V. The first of these proceedings is that of the ist of 

By it .Mr. T raver St the Deputy Colteo* 
SiNCH. * tot l»f the Zille^h Mongkyr, &n grounds which, for the 
purposes of this suit, must be deemed sufficient, decided ' 
against the claim of Ruhmut AH ^han to hold Have- 
/ee arjd the other four Pergunnahs to which we nave 
before referred Lakhirajt and affirmed the right of 
Government to resume and assess them. 

There w^s an appeal against this Order, pending 
v\hkh the Government, not being able to effect an * 
arrangement with the Zemindar as to the intermediaub^, 
collections of Havekct assumed the management of 
it by a Tehsildar of. their own, appointment, yiie 
appeal was dismissed on the 30th of kovember, 18371, 
by a Special Commissioner acting under Ben. Reg;^ It-L 
of 1828, and the title of Government to assess the 
whole of Havelee thus became complete. 

It then*^es:ame the duty of the Deputy Collector, or 
the Settlement Officer, under Ben. Reg. U. pf 1819, ^ 
see. 21, cl. 4',*'to ascertain .the limits of the land" 

(1. e: of the whole oi.Pergunnah Havelee) t and ta 
fix' the assessment; and various proceedings were had 
witth this object. Most of these proceedings are 
found in iktenso in the first volume' of this printed 
reeptd, and we must refer 10 the more important'of 
them. * * 

Ot) the 9th of' April .1838, Mr. Farquharkm^ ; 
described as the Superintendent of tkit Kkas MehaUi* 
but acting as the'Settlement Officer in ibe-^ 
luid a |iroceeding as to Hai^etee. ^ After reciting thai 
the Surhudbuqtdee and Rookbbbmdee (the s'pecifiea*. 
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ttons of boimdaries and area) were not wi)b’t^e record/ 
k ordered Ruhmut AH*Khan to file a list ol the ^ 
villages of Havelee^ and also of Pergunuahs Suhrooct 
SukMbadee^ Singhooi, and Lukhunpotiet Pergunnah 
Purbutparak (these being doubtless assumed to be* 

'* th 4 contiguous*' Niaamut AfekaH), accompanied by a 

Surhndbuhdee thereof. It also ordered the 

• • 

to file the Surhudhundee and Rookbabundee of their 
respective Jilousahs, The object obviously was to 
obtain a definition by nieles and boundaries both of 
the whoje Pergutma% and of its component villages. 

. In tli^ propfs and dbcumeiits filt^ by the Plaintiff 

• • have the actual precess is»ued respect .of 

R^umtckabatL, a principal • village of flavelee, under 
^rder, and the return to it, 'Fhe dates are the 
17 th of April and the 31 st of iWoy, 1838 , and theic 

is a proceeding in the office of Khas Aiehah of the 

^ ® 

14111 of April, 1838 , before Mr. Fdrquharson. It 
complains of the omission of a village named Bhtem- 
bandk, though part of Haveke, and that two other 
villages have been returned as Waste, thouglwia fact 
‘tl}(;y«were inhabited. It directs* the attachment of 
^ Mouzah hkeetnbandk as izx as Koh liiufug^ Tuppah • 

' Dighee, and .gives other directtons that are not .ma> 
terial to the present question. It orders notice to he 

sent* to Rnhmul AH Khan that no settlement wilj 

• • 

be concluded witiAi him unless be file corroc{||^MMMa-> 

• "bundle papers.* . • 

On kie iith of November, 1838 , Mootee £ 0 //, the 
Tehstldar appointed by Government, reported to Mr. 
P^quhzrsoH that two Mouzaks adjoining Bheem^ 
pandk, one named Goormah, the other Pakum, weie 
west of Beembandh in the hills, and asked kur an 
inquiry conp^rning th^tn. 
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lAS#. „ ‘Tbis Jed to* Mr. Farquharson's proceeding of tltd 
23rd of January, 1839. Irt that, after stating *lha( 
SiMtitt r it iiad come to h*s knowledge that two villages (there 

JMaharajah <^**^^*^ •are situate in Bkeembandh, but had 

Mohbshuk been attacimd, he directs the Issue of. a Pitrwannak 
SingHa ^ # 

t4i Mootee JLa//, ordering him to "bring these Tolahs 
under collection, and to explajn why they had not, 
been resumed along with Bheembandh. 

Then we have the report of Mootet Lall^ the 
Tihsildar of Khas Mehal ^' in answer to this order; 
it is dated the 8th q\ Aprils 1^39*' It appears to be 
indorsed on the * Purwannah, ‘ and reports that after 
ike issue o( it, Mr. FarqUharson had arrived at 
Khurruckpoor andl;had given a verbal order to relin¬ 
quish Moustih. Kormaha (which is obviously the'sanJtr' 
place as that previously called Goormah\ and to have 
the survey of Kita Bakum {beiore called ,Phkum) 
made with Bheembandh ; that alterwards a Purwannah 
of the 23rd of March, directing a separate sufvcy of 
Bahum,.JtiAA arrived, and that accordingly Moitzah 
Kzrmakk had |been relinquished, and Mouzah Baium 
Would be surveyed.' On this report Mr. Farquhanon 
* has. indorsed That this l^e put up with the recortf: 
MAv r6th, 1839-'' . • ’ : 

’littermediately Mr. Farquharson seems to have 
taken the depositions of Meer Dad Khan^ a former 
TehMidi/P of Havelee, and of BhdtiannF L&ll de» 

* X 

scribed as ait inhabitant of Havelee, but Peghb^r of 
Pitgdnnah Purhutparah. The former was taken on 
the 8th of April, 1839, .the other was takqjri on'the 
i 5th of March, 1839. They may have cond[uc8d. 
to Mr. Farqui^&rson*5 determination to relidiquish 
RermakZn 

® . • 

In the evidence'there arts detailed m^auremehts 
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Ihfi lands <A M'omahs RbuHCekabhd^'Bkiembandlk^ ^ ^ 

'^nd iMukhpbiiit. Tlir6 second alope is dated, aad ad . Hajah 

the^ date is the 24th of Mafck^ *^39i it be • *'*^"0**.'* 

Inferred that Kita ^AkUm^ which by the report of. 

the Sth'of April is treated as.aboyt to be sepa- 

# •'UK* » ^ 

rately measured, was not included in this meastire- 
, tnent. . 

On the 15th oi Aprils ^839, Ruhmtt't AH Khah 
who •describes himself as Malik Zemindar oi 1^0 
. entire Mehals of Khurr'uckpobr^ presented a petition, 
which, as We undbrstand Jt, is coiihned to Bakum as 
a Kita *Or ^art of his Nieamut l^ouzah Bkorebhun- 
edaree. He protests against its inclusioi/ in BlavelSe. 

The petition •seems to havd been presented tO Captaib 
then engaged in surveying Havelee ‘and making 
his rhap. He on the 22nd ot April, 1^39, directed a 
copy to l>e sent to the Setijement officer(Mr. Far^uhar- 
juff), who on the 6th of 1839, directs the officer 

iElJtsJ to be informed that the case is pending in that 
Cvtckbrry. The decision w'as adverse, for w^ have a 
further'petition from iRvhm^t AH Khan, whlth (and 
'as itjseems wilfully) confounds Bak^m* with Kdriftahja, 
dHegljig ttfat the former thojjgh relinquished had been 
■ separately surveyed by Mooted J^all \ that the tnea^ 
sutemenc papefs of BmeUe are being prepared and 
inserted in the English map, and stating*, 
that he*obj 4 icts tb«take attested copies of th# English 
*ftiap Jbecatise. 'KHa Bakum (a Nizamut MehaVs ia 
insertedsin it. The order indorsed on this^ petition 
IS dated jtho Sih of ^839, and is, that it hf! 

rejectjed. * 

; On the <i4th ol September,* 1839, a, summary 
settiement was concluded by Mr. Farquharson 'wsitlp 
Bwkmul Aii,*i^hiin fcf one year, i.^. from ^le ist of 

, X»—14 
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April, 1841. currency ol this temporary 

selreot th“J"?e 

Ruk«.ut All Khan’s interest became limited 

who had succeeded Mr. I^arguhamn. began 

fhelvistigation which resulted in ““ * 

permanent Settlement, next to co«s«J«^ and tha^ 
in aW of investigation, Captain 3 li , y ^ 

uweediug Ohthe 3nth ot Jtne, 1840, dwected the 
Lasuremlit papers of the Mouzahs of 
Z the Ameixs, which had on J 

Euulish measurement -papers been found 

Sd 7 to be forwarded to *e Superintendent of 

* Mr final settlement proceeding is‘dated 

^ ,oa, It aivesa summary of 

tUm i6tlL of December, 1841, « •' 

the loin^ 01 States that “ whereas a 

, J^rer. and the-d/eW having 

Hr/Ter Sring"^ jljnahnndu, from 

Hence, a 4 „( the cijUivatorf and. 

the statements and papers o . 

Putsaarress, a perpetual Settlement had been, cm 

1..:™ VH ol i8a2, concluded Irom 
fprmaUy to Regulatum Vli. oi loa^, , ^ . 

%!.! t««i^^tben details at great le^tb tj^ 

rlfd. U s*ems4uaiclent.toAate thaf.Mr. 
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took the erea as measured at 123,2oj iteegmks and a 

fraction. *From this he deducted ^,433 and 

a frju:tion as absolutely jungle, waste, and unculturable, • 
leaving a balance of 62,774, beegahs*2XiA a fraction. 
Xl^is again, jjijien subdivided, was fot^nd to consist of 
18,998 btegahs and a fraction of land actually culti¬ 
vated, and producingr or capable of producing, rent; 
and of 43,775 be^gpths and a fraction of land which, 
fhougli nof cultivated, he describes as culturable.*’ 

The annual revenue derivable from the cultivated 

• • • 

land he estimated at S..Ss. 15,517, to which he added 
S. Rs. 738. % the amount of SajrA’s or mfscelianeous 
revenue (a description of revenue whtcji will require 
further cotisideration), fhaking the total revenue 
T^s. 16,055. 6, Thq moiety of this,’being, when 
converted from sicca Company’s rupees, 8,666> and a 
fraction^ he fixed as the revenue payable perpetually, 
abandoning all further claim to revenue from efther the 
43,775 beigahs of culturable, or the 60,433 beegahs 
of unculturable land. . 

. It IS to be observed that Bakum {sp 9 \t**Ba>kAam) 
is Uicfuded in the list of villages, Its measured area 
%eing stated to be izg. b^eegahs ig blswas. It follows, 
therefore, that whether the Bakum resumed by Mr. 
iParquharsan JaQ in EJlh's map or not (a question 
hefeafter to be considered), its measured area •is 
included ain thd 123,207 beegaks the basis of the 
. Settjement.* ’ • 

It tdl further to* be observed that there is no< trace 
of or Kormaka .in this or the subsequent 

Settlement proceeding. • 

. Again, U is to* be observed ’that the total of the 
miscellaneous revenue, Sajfers, or cesses, was taken 
by Mr. tbeadon be* S. Rs* 738, 2 *^ .of. which 
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$. Rs. 55?^ consisted of rents payable by the lessees of 
the MehtUtr according to the deposUioo. of 

Ameen Dad Khan^ taken on the 14th of March^ 1841, 
and. the rest consisted oi the Sayers returned by the 
JPutwarrees and Ameens. We may here bbserye, toq, 
that in the S. .Es. 576 is included an item of S. Rs. 
400 payable by Rujjib Alt as farmer of “ Ghauts^ ‘ 
Marug< andi Kurraihe, &c.,” touching which we have 
also his deposition^ takeni the 24th of Markka and the 
Ummulnameh of 1248 (1841), a document which may 
be of some Importance with rjsference to th^ present 
inquiry; for wliilst it gives the names of various Ghauts^ 
as<. proposed ^o be included in the lease to which it 
refers, it seems to indicate tHat the lease Was to coig^ 
prise not only such tolls as may be conceived to be 
leviable from persons passing tha^Gkauts^ but Bunkur^ . 
which properly is a right of cutting wood, and PAulkur^ 
a right of gathering fruit —rrigbls indicative of a cer-^ 
tain dominion over the soil in given locality. 

On thg i6th of September^ Mr. Beacon's 

proposal «df a permanent Settlement on this basis was 
overruled by the*' Commissioner, who, on the 35th of 
4he same month made over tpe estate to Mr. yoachim 
Piron, to be settled de^ navo^ \ 

Shortly before this,* and on the i^tb at June^ 1843, 
the transfer 0/ Bavelee from Ruhmut AH Kka^ to 
IFtt/toamn had taken place. •*’ • 

Mr.first step'was to ask wh^her hCc’^^as.** 
to make a new measurement. He was told tb test 
tbq, former measurementto adopt it if he fpund it . 
to be correct; to make anew one if he found it to tie 
incorrect* * ^ > .* 

Ms. PirqvCs general report bears date the 2olh of 
Jfasffr, i844^ l‘*s> setUenient proceeding of* <he 
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ON APPEAL EROM THS'eAST INDIES, 
date; the Daul Settlement. The report states that 

\ m • , . * 

e made a settlement for twenty •years with Wttjhoo- 

of which the other papers give the details and 

the principles. His report also states expressly that 

the measurenjent which he tested* was .that completed 

under Captain Ellis \ that he found it* correct in every 

instance; and that hts only objection to the former 

survey regarded the,classification of the various quali* 

ties of lancf and the rate§ assessed thereon. 

The result of Mi;. Piron's settlement was somewhat 
• • • • 
different from that of Mr. Beadon. But it is per- 
* • * * • 
fectly clear that both Officers dealt with the same 

‘measured area, viz. the 123,207 beegalh and a fr^c« 

Vj^n defined by Captain hllis^ Mr. PiroHt however, 

"ma^ng a somewhat different classification of the lands, 

.fixed the amount of jrevenue derivable therefrom by 

the proprietor of Havel^e at S. Rs. 20,678. 17^. 

In this he included the sum of S. Rs. 2,336.8. 9I 

for SayerSi cesses or .other miscellaneous revenue. 



Instead of leaving, jas Mr. Beadon had done, free 
from any direct assessment of revenue 60/443* heegahs 
of* uncultprable ■¥ 43775 beegahs of culiurable lapd, 
maldiig tqgetlier 102, 2 og heegahs of land, he excludes' 
rfrom assessment only 4,447 old •fallow land, *** 35,051 
rocks with jungle, + 43)586. 8. *4 of jungle, making 
a total of 82^084 heegahs and a fraction of land fre6 
from isse^menl;.* 

*. Thp result* of Mr. Pirofis proceedings was a settle* 
meAt uffth Wujhoonma for twenty years at the moiety 
of the gloss rental as estimated by him, which, when 
c^verted into the Company's fupees, amounted to 
C. Rs. H,03B 12, 10., 

The documents by ^which this arrangement was car¬ 
ried out vrith her, and Her petition, Kahaoleatf and 

• i! 
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M, Pir,>n’’s final order, all oj the gth of Afril. < 8 . 44 .,, 
' are all among the papers in the case. In the 
she describes herself as occupier of the entire .#r- 
gu«»ak Havdk and says “las.'Sfi heegaht and a 
fraction of land, ol the Pergunnak, have been takow 
by me from you under temporary settlement at 
an absolute sum of C. Rs n.'iaS. 'w. to. being a 
moietv of the i««»sa including Julkut, Bunhuf, 


Phulkur^ &c.'’ • . 

We stop at this point in order ^o state the conciu- 

sions at which we arrive from the proceedings and 

documents'above‘referred to, in far as they do not 

relate to the Sayen or cesses, or miscellaneous revenue 

inclusions which in oJr judgment are no w^ 

affected by wliat has already appeared, or by what we 

shall presently state, as to thes.^ Saytrs and cesses, os 

misceligneous revenue. We. are satisfied from these 

proceedings and documents that the settlement officers 

throughout intended to resume and setUe and assess 

the reveaues of the whole of Per^nnak Hauela, and 

a,at the'^ fhroughoot proceeded on the assumption ef. 

the correctness of the survey, measuremenU, andj^g 

•made by or uader the inspection .ot Captain 

Looking to the great cate and the minute attentiirf 

which was given to the settlement of tins Ptrgunl^ 

ft cannot be supposed that any portion of k was de- 

Sienedly omitted from the settlemenf i ^1f afiy por- 
iton of it was omitted dfy accident, this i» n<rt n «ult iw 
which the accident can be set right. We thinl, tlfCre. 
fore that the third view.of this settlement, to vKhidi 

r’have above refetred, may lor the , purposes of tWs. 

suit be laid out for c'onsideratiijn, and tliat no part of 
the district in question can for any of those pnrpoMs. 
be considefedas Ttwjeer, or siirplus. W« are alwi. 
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. . * 

i^atisfied from the evidence afforded by tlibse proceed* • 

ngs that Bakum was •included not only in tbei '*'**’’'*^ 
measured area of 123,186 beegahSf but also in Ellis's 
nap. The objection expressed by R^hmui AH Khan «. , 
in his rejected petition, to taj^e attested copies of the ^oanKim 
map becausS^'lt included, or was abbut to include, • 

Bakuntf Is, we think, sufficient to prove this to have 
been the case. 

• Again, ye are Satisfied from this proceedings, and '' 
specially Irom the report of Mootee Lall^ and Mr. 
RargukanSon's jnode of dealing with that report, 
and from ^e absenoe’of all mention of Qoormah or 
Kormaha in the subsequent settlement proceedings, 
that that v,illage was advisedly relintf&ished by Mr. 
^Lmquharson as part of the Nizamiit ^Mehah^ and 
probably as part of Mouzah Bharebundkaree in 
Pergunnah Purbutpurah. 

• It may be conveuienf als^here to add, although 
it has no immediate reference to the foregoing pro¬ 
ceedings, that from rhe proceedings by Mr. Beadon, 
officiating special of Deputy Collector of 27th of 
j^ugusl, 1841, the case of Mauza^ Ghoralthore ap- 

•pears to have been solemnly decided in favour the 
, Nizamut Mekals, and tbkt, in our opinion, the proceed-, 

■ings of the. Officers of survey*, of the iith and 24th 
oi^yune, 18^8, are not entitled to weight as against 
that.decision. ,We think, indeed, that the settlement 

• of 1844 affords the only safe criterion (or determining 
’ whdt^'belongs to Havelse^ and what to the Nizamut 

Mehals. 

* It results from what vft have already stated that, 

; looking at this case without reference to the Sayers, 

cesses, or miscellaneeus revenue, we should bave come 
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to the conclqsion that Hai>eUe as settled consisted^ 
ocmiy of the measured area Of 123,186 heegUhs \ that 
^ this was aH comprised within Ellises map, and that the 
AppeltaHt, by showing this, had at least shifted *tfad 
burthen of proof> and established a good primd facU 
iMe to recover 'the whole of the disputed territory ; 
but u certainly cannot be denied tjiat what appears 
upon the record before us as to these Say&rs, or cesses* 
and this miscellaneous revenue, rliises a very serious 
question whether some territory in excess of the 
measured area, and beyond the liniits of ENis*s map* 
does not belong to Havelee^ ahd was not incfuded in 
the settlement of it. It is ^cessary, therefore, to 
see how the case stands as to these Sayers^ or cesses, 
or miscellaneous revenue. By Mr. BeadofCs setriec** 
ment the revenue derived from these sources'^ls stated 
to amou:t to S. Rs. 738. 2^; and we haVe .already 
shown how that sum mis made up. By Mr. Piron^s 
settlement ‘the Sayers or cesses are stated as ambunt^ 
ing to Rs. 2,336. 8 a. 9I p., made up partly of the 
sums ret^ngd by the Putwaneh and Ameens as the^ 
Sayerat of their'respective villages, and partly* of 
sum's aggregating S. Rs. I,ii6, which were* not‘SO* 
returned ; this last-mentioned item being thus entered 
in the settlement. * proceedings ;—** ^nkur and* 

Bgendee Mekal, besides the Futwarree's paper whet« 
ever came to light by the depositions of facmers and 
persons informed, and by the perusal of *Ppit(ihSf -^LC., ^ 
S. Rs. 1,116.” We have here, therefore, some, at 
least, of these Sayers^ or cesses, described as Bunkur 
and Boondee Metals \ and other parts of this vd 1 u% 
minous record contain the same or a similar descrip* 
tion of them. We are Of ncc^ssity^ therefore, led to 
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inquire wh&t these Bunkur and Boondee Mehalt, 
igsally were ; and to sor»^ extent, at least,* thi evidence , 
leaves no doubt upon this point. *' * 

Me. himself says that the S.^Rs. i,n6 was 

made upjof S. Rs. 785 inserted in the Pottah of P^er 
Khan Soobahdar ; pf S. Rs. 2^x inserted in the 
deposition.* of Ra^ee Singht son of Burshun Singh ; 
“and S. Rs. 80, inserted in the depositioa and Poitahs 
of Pasun Pasee and others. 

Now, we have Peer Khan SoohahAar's examination, 
'which seerns to haye.been taken on the 20th of Janu* 
ary^ 1844. He is described as farmer^ of Mehal Bunkur 
and Boondee Koh Marug, and Kurrailee, &c*, Per-- 
gunnah Havelee. He professes to hold( but ^ in tfie 
of his son, Wahid Khan, Ghauts Marug, Kur^ 
railee, Tabawee, Khuru Khataun, Hursa Poteeak, 
Burra^upea, ShakoU, and several other hills and 
Gliauts, for the names of which he refers to the fettah, 
at a tent ol S. Rs. 785, and to pay tl^e rent to 
Ruhmut AU Khan. 

Again, we have the examination M Rajpuiep Singh, 
.the son of Burshun Singh, taken on (he*3oth»of 
^inuary,^ 1^44, from which and the proceeding, of 
Mr. Piron of the 36th of* that month, we learn that* 
'Burshun Singh, was farmer of Mehal Bunkur Ghaut 
Koolurhea, attdfched of Mouaah Mudheebun, Pergun^ 
nai Havelee ; that he, during the subsistence ot hlk 
lease, paid*ayniMiMa of S. Rs. 251 to Ruhmut AU 
*Kh(tn, who 'on the expiration * of the lease in April, 
1844,, ftas aboat ta .bring that Bunkur Mehal under 

4 > * 1 

•bis personal collection. • • 

• •*Tlic^. Rs- 80 “i®serted in the desposUioos and 
\PbHoh$ d:led by JPcxjtn Paeee and* oiliecs **.wahave 
b«nii unable to' trace in Che record. 
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o Agim, Mr. Quittitn, who was the Su|>erinteo(f<int 
of 8afVe)rit of ZtU^h BAaguIpore, in his letter c Of 
the ‘19th of October, 1^4^, addressed to Mr. G. F. 
Br 6 wH, the coftitnissiooer of Revenue for the division 
of Fthagulporre, refers to a variety of Ghauts aa included 
iosettlement; and so far as we can see the)r • 
oan have been so included only under the head of 
Bisukkr of Boondee Me&ats, 

Again, it is clear upon the evidence t^Hat Gfiauis 
Mardg and KurraiUe, and possibly other GAioif/r held 
by Beer, Khan Boohahdar in the .name of Wahid 
Khan at ahe date of Jlr. Piroi^s settlf^meirt, were, . 
at tike date of Mr. Beadau^s settlement held by^ 
Rujjtb Aiif atvd, indeed, that the whole ,of the pro- 
^ty, whateirer it was, the revenue of whicbJiO^ 
Biaddh estimated at S. Rs. 1^76, is included in the 
l^roperty of which the revenue *was estimated by Mr. 
Firon at S. Rs. 1,116. 

it is chear, therefore, that Mr. PirotCs settlement 


did include under the head ol Bunkur and Boondee 
hiekals ,'^h<{ revenue coining frOm certain Ghauts, of 
which the most .prominent are Ghauts Marug^hjii^ 
kkrrailet', and that Mr. was right in including 


rights in these Ghauts as part of the assets of Havelee 
is, we think, almost proved to demonotration by the 
yiflage papers ih the Second and third volume^ of 
ihie Appendix to which Mr. Melv{lL dicecl^d Our 
attention. 


^me of the^e are produced by the Appeltan^, bthers 
by tW^espondeiii; and the twb cl^sei show,’ with a 
correspondence in minute detaiU thlt prdVes tl;Hr 
^geniiinehoss,^ that' fdng Wforh thb resumption th4 pro- * 
eecds of these Ghauts were Uniformly treateaoy the 
owners of the whole Zemtiuidry\% paVt bl •the rc^enhe 
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• • 

of the M^aly Havfieg, Against this 

evidence it b vain to set the awar^ of huhmut 
Kha^ of the 13th j4pri/, 1837, after the date of 
the resumption^ or the KakooieotSi oi the occasional 
eh|ry in the accounts of Mork^ut as Marug* 

khat. They would at most support the theory that 

• there may have been* mor# than one Ghaut of the 
same name^ or di|rerent rights resulting from the 
same*Ghauf; the two former classes of evidence may, 
indeed* more plausibly be referred to the desire^ 

• after the resumpHon, to. claim these Ghauts for the 

• ■ ^ • 

Niaamut M^hUs^ which, until the sale * of those 

^Mtkals, it was Ruhmut * 4 ?* Khan^s intercyt to do. • 

It must be taken, then* that Mr. Hr on not only 

Tniifuded, but properly, included, the revenue aristo^ 

/rom Ghauts Marug^ f/iurrailee, and other Ghomts iii 

his settlement; but then Jtbe question is. What wa^ 

this fvoperty, and does the ownership of it imply 

the ownership of any l^nd in excess of the measured 

area, and beyond the confines of Ellises map^ 

.There is much evidence bearing more •or leis 

dimctly* upon this point. There U thh Ummulnameh^ 

»■ to which we have already, referred, and there are the • 

‘ Various suits * and proceedings arjsing out of the long- 

continued litigation concerning these Ghauts, 

The earliest of these proceedings which we fiftd 

is undar Sate ‘,fhe uth of Marshy 1842. U 

• ‘beforq tjbe Magistrate in the* Criminal Cpujt under 

Act, IV. 1840, and arose out of the alleged 

forcible .dispossession of Rajjib Ali» iho farmer under 

. idibeer Buksk^ of Ghaut Bhoondoo, and Koh Maru^t 
jtc., by Munniar clauninj^ the same ^subjects 

under a Pottah granted Ruhmut Ali Khan^ th his 
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, capacity df Zemindar of the f^ixamwt MeHals. R<\fafk 
Bt^nund Sin^h' intervened in the suit, objecting^ 
that it was brought hi coUvrsion with the former pro^ 
prietor of the Nigamni Mehdh^ Ruhmut AH Khan. 
This may have beefr'the case^ but |hre very objection' 
shows that there was then a dispute, whether the 
parcels in Rujjik AlVs fkrm, Or some of them, be-' 
longed to Haveleet or to the Ninamut Mehats. The 
decision as to possessroa ,was ki favour of RuffiS- 


All 

The proceeding of the 3'4th,of March, rS^i', before 
Mr. Bcadon, shows that during the investigation 
Which led to Shis settlement there were disputes be¬ 
tween the auction purchaser and the own^ of 
touching certain stone quarries stated to be with the 
hill Mar and part of the Bocndce AfehaL The report 
of Ro^shun Lall, Rocord Keeper of tlite Kh^ss. 
Mehal department, of the 2ist of September^ 1E41, 
was obviously made in answer to a reference made in 
some SQit arising out of the s^me dispute touching 
these (Shattis, which we have been unable to trace:. 
U, shows that as* early as the list of Septeit^ber, 1841^ 

* Mr* Beadon had included dhe Ghauts held by RujjiA 
AH in the settlemenU of Ravelee. 

9 

The question, whether these Ghauts belonged to 
IHaveUe or to the Nizamut Mzhals continued to be 
litigated in one shape or another during ihh whole 
period which elapsed between the daie^of the^Settle-' 
ment by Mr. Beadon and that by Mr. Pirdn. * 

• Ohe instance is the sntts of Kishna Temarry, of 
whlbh the final proceeding is that of the 12th of ?w% 
j^45, which gives the history, of the whole firigatidri. 
Itr began with a summary suit brought before the 
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Cpitector by the Natb^ of the aoctioif parchasers of 1^64^ 

(he Nizamut Mehals (we presume in their •name) Ra|ar 
against the Plaintiff for rent. The Collector has* 
under the Regulations no jurisdiction to erilertain such mauIsajam 
a suit unless'the relation of laiKnor4 and tenant sub- ^ohsshuk 

* * StNOH. 

sists between the parties. He, nevertheless, made a 
decree against fCxskna Tewarry, for the sum sued for. 

Thereupon Kishn^ Tewarry, alleging that he was, 
not* the tenant of the purchasers of the auction 
Mehals, but a sub tenant of the owners of Havelee, 
brought his suit in ^ the Civil Court (the Moonsiffs) 
against Rajah Bidianund Singh to quash the Col¬ 
lector's decree as made without Jj^risdiction. •The 
Moonsiff ’decreed in *his favour. There was an 
appeal to the Principal Sudder Ameen, who was 
against him. This, was followed by a special appeal 
to the Sudder Dewanny Adawlut, which Court re¬ 
mitted the cause back to the Sudder Ameen, 

with directions to .try the proprietary right. This 
protracted and anjmated litigation, oste^ibly for k 
sum of less than Rs. 7, was obviously •made a irode 
*bf trying the question of title betfireen Rajah Bidia- 
nund Singh as the purchaser of title Nizamut Mehals, 
and first 'Rukmut AH ATAum.and afterwards Wujaa- 
nissa (eacl»« of whom, intervened in the suit as an 
ohjectiog party), as the owner of Havelee^ •The 
proceedings ’,%how that the real issue was, wliether 
Cdftajn subjects, as to which all parties were agreed, 
including Ghauts Marug and Kurrailee^ belonged to 
Havejee or to the Ajizam^t Mehals^ ^ Jhe proceeding 
*and report of the 9tb December, (843, ar® «fet 
forth in the evidence, showing fhat Gha^^ts ^Marug, 

Kurratlee, &c., Were included in Mr. Beadah's settle¬ 
ment, were befoA the Court. • The decision was, that 
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the M^hs^’s ‘ decree should be upheld, and that it 
was. i,{n|)ossible to determine the proprietary right 
t except in a regular suit, in which the two claimai^ta 
should be Plaintiff and Defendant. Not the least 
important part of t^is proceeding is that * J^ajaJk^ 
^ BiMauund Sin^k^ in his answer in *the suit,, alleged 
that the Ghauts did not appertain to the rent-free 
pesrgutmak Havelee^ that the Revenue Surveyor had 
exoepted tiiem from the measurement. Theobjectors' 
do not contest this last proposition, but insist that 
they are attached to Havelee^^ and dd not belong to 
Purbutfar€ih. Botit sides, then,‘ seem to^'admit that 
the csiibject of ^ispute was beyond the measured area 
and the confines of Ellis's lhap. There are similar 
decisions to the above in other suits specified and ^ 
forth iti the Court below. TJie last is as late as the 
15th of yWy, 1847. . . ’ ^ 

Anbth^ instance of litigation involving the same 
isiile is that in which Syud Reas dli, claiming as 
‘ lamer tA^uppah Ledwah, was the suing party. By 
a proceeding* of fhe 30th of November^ 1843, ^ 
Collector a Mongh^rf 'before whom this person h'ad 
bft)n|flit a summary suit to recover rent alleged to be 
*doi!i ftom Omachurn, jthen an occupier of |«irt of 
the Ba&ndee Mehal^ rhe Defendant haWng pleaded' 
Ih^ft the property in respect of which be was .sued whs 
past dl and had been settled* jrHb 

AH Khdm^ called for the Settlement proceeding,, ^pd, 
In ledieence, for a report from the Cdiledlbr bl 
whether Mek&i Bcondee of Qkatds 
HuMiied and Xitmdimh (obviously the same as ECsM* 
4Asi%) wpis cmn|bis^ within the Settlement lights 
AM Rhan, or was appended to any other 



ON APPEAL FROM THe EAST INDIES. toy 

# ^ 

® ^bere i»*a report of the Record keeper purporfs 1W4. ' 

»to*bear date the 13th of November^ 1843, which was ap-* * rajam 
parently made in answer to thb requisition, though there , 
is dn inaccuracy io the printed date. • It confirms the 
fact of the settlement as alleged by the Defendant. Oft ^tUmSS^ 
this coming ThJ the suit was finally disposed of by Mr. • *•’*•*• 
Vunsittart^ the Collector, who dismissed the suit as 
one which he was incompetent to try, with liberty to the' 

Plaintiff tossue in tlie Civil Court, if so advised. By 
this proceeding, it appears that Wahid Khan^ the 
then farmeV of Gh&uts Marug, Kurrailee^ &c., under 
Havelei^ had intervened in the suit agxiiMt his sub-* 


, tenant. • ^ , 

Again, the proceedings of the Collector of Bkagul- 
of the iith of November^ 1843, tho^ of the 0th 
of December in the same year, and the proceeding of 
the ligth of March* 18^4, on the petition of Syud 
Reaz^Aliy a farmer of Tuppah Lohkwak, all ^oini to 
the conclusion that during the investigation which led 
to the settlement of Mr. Piron, Meat Reas Alt, claim- 
jng title under Rajalt Bidiaaund Singh, ti^t Rsfah 
Bidianund Singh himself, was unsaccessfully resist'^ 
^g'the inclusion of the Bunkur of Ghauts Ufarugi, 
• Kurrailee, &c., in the settlement of Havelee, The 
proceeding oP(he same Collector of the nth of May, 
1844. is also some evidence of this. • 

It appears Hkat Peer Khan Soobahdar delivered 
oVer,posscssjo‘h*of Marug, Kurrdilee, a.nd i^e 

other Chauis comprised in his farm, to the jiurchsisier 
of Maveiee at the sale for arrears df revenhe’irir^^aiWfw- 


\er,. 1845, dr attorned as tbftafit to httO. 

\ These contentious prcfdeefffngh^ 'sertlfihlf 
stfbh^ inference that 

ethers; which were in4lude,dlft die %dt'rfert^6ht;#hreiiaiw- 


i 
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thing beyond the limits of the measured area and. Cap* 
tain map. It is impossible to read them with*' 

out Relieving thafthe parties knew 'well what they 
we^e disputing about, and tiiat. each was claiming the 
same things. It is not probable thatl these things 
were within the ' measured area. Rajah Bidianun 4 
Singh could hardly push his pretensions so fhr as ,ta» 
claim anything within that area. On the contrary, 
as we have seen in Kishna TewarfyU cas^ his pon-r 
tention was that the things claimed were beyond the 
mtasured area, and, therefore, belonged, to hin)) and the 
opposite p;p^r|y seems to have 'admitted th^ fact and 
depied the consequence. Had .one of the parties been ^ 
claiming a Gl^ut in one partcOf a mountain range, and 
the other insisting on his right to retain a Ghaut^mJ^ - 
the same name in another part o! the range, it is in* 
conceivable that there should be no trace of such a 
ini8take«iu the pleadings of the parties, the reports »f 
the Collectors, and the Judgments of the Courtd. In 
truth, the mention of the farrft sometimes of Rujjib 
Ah\ somjtinttcs of IVahid Khan, in these p^ceedings, 
almost establisbesJhe. identity of the subject yi die- * 
jputti with the subject of the settlement. • > « 

The proceedings of the Officers* employed in the^ 
topographical survey, iflso bear upon this point. 

Of the reports of Talib Kurreem and Syud 

Thachahust Ameens, dated lespec^vel^ the 
28th of February and .the 10th of February, 1847,. 
both tM answer to the petitions from Rajd^ Bidimund 
Singjk and the others thereon^ it is sufficient to say 
tblhtUlliey iNtveiio ^her'value, they at leaft 
.OmA wlhea tlmte .pecsons passed from admitted poV. 
tlons ^ PnrhuiF^rak in the course dl ^eir 

■suTYfy .into the disputed territorjb they were met by 
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• 

®yn!iAs on* the part rif Robder Singh a^d t^nant^; ^ 

»artd a hond^de contentton whether the land dn whicif * Raja^ 
they stood^ which they invent to survey< and as to the , 

Wality Whereof there could be no inistake, belonged 

to the *N£iiumut Mtkals ; ot^ as appettaining to sdme Mohbsmvk 

df the (Srhaufs in tjtiestion, Was part of* fiavelee* • 

Then came the p^rOcdeding df Mr. j^ohn Ibtowh od 
the 5th ef April} 11847, Which both the parties 
Were in presence.* Mr. Brown's cOncliisidn is no 
doubt against the Vlew'contended for by the Respon* 
dent, thaa the ownership of the revenue of these Ghauts 
import? th^ ownership' df land in* excess of the mea¬ 
sured area, but this proceeding sufficiently shows tjhat 
What the parties were Claiming Was Mn the disputed 
Jtfifintory: one witness at least {Lushkutree Lait) con¬ 
nects the property cfaimed with the former holding of 
Soohahdar Khan ; and though Mr. yokn in 

Ihs eighth reason, suggests that the Ghauts Marug 
and iKurrailebf that were settled, are within the mea¬ 
sured area, he does 'not point out where they are , 
sitnated. .^or was 4 here any suggestion A the part 
01 tb^ opposite party that Rooder^ Singh had shifted 
J;hd‘ locality of the property, so long in dispute between 
Havilee and the NizaHtut Mehals* Mr. Brown*s de- • 

» 

cision seemi^ to have been Overruled by Mr. Quiniin 
nu^inly on tlie ground that it proceeded on bis con- 
struetjon. of th$ settlement without regard to the 
evidence of possession. , 

T^en followed the proceeding of the bepUty CoU 
. ieptor, Srtrfraez Alh <>1 fite a9tb'Of Dzebmherr 1847, 

* in which there may be somd false rOasoniiiig astto sdme 
. the points before hi mi bat wificl} clearly.estaldisbes 
''that thn, Ghauts there elaimed as comprised settle^ 

ipeill .of 1^44^ wer,^ i\tt Ghauts of ^(^.itainet in the 

* ‘ • .X—1§ 
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dfsputed' t<5rfit<5fy, tind were sworn t<j by So^h^iki^r ‘ 

’Khan^ wba seems to luive cc^d to have Rny interest ' 

, hi the ^estioni to be the Ghauts that were comprised 

in his lease. It <* seems veiyi difficalt to <piesti<!^n 4 (ie 

fiodiffg of this Office^ making a local investllption, 

' that the identity of the Ghauts cljfimed with those 

settled was made out. , . ‘ > 

Again, Captain Skerwiil, the Revepue SuiveyOr^ 

' was a "European officer of rank an^ of seiefitffic rope^ 

tation. He is at least entitfed to credit for kaowing 

hie own business of topographer. He seems t< have 

eome by another road to the dame eoAclKsion* as the 

Amfisnst vis. t^at a large hilly district belonging to , 

and compfising these had been omitted 

from Eilis*'s neap. He may be no authority touchhig'^ 

question of property, .but he must at least be taken to 

have laid down accurately i n his*’mep the poskiods «»f 

the Ghauts known in the district as Marug KurrUiU^i 

and by other names, about which the parties were 

puting before the Ameen, His* personal ereasinination 

of the di|lriqt is recorded in Mr .* Quintin^s final prd- 

seeding the 24lh ^une^ 1848, at p. 171. On the 

ethetr hand k is to be observed that Captaki 

• map^ does not profess to Rx the sites of thtCe Ghauts., 

Tfaetr existence wkhitf its boundaries ismeremat^r 

‘ •> 

of pecnlatmn suggested by the Ingenious *and ehid 
ask<<8»ent jo| the Attomey-Ocneral, ,whd not 

attempt to point out precisely wbdtti ^ey srevO 

sitiiato> ^ * 

!Pbss ovidoaCe, bowovery sCems tons to pidot for the 
samk part i^her to what 'was claidted as betotfging |o ' 
Hamit* nature and character of the'^^ilw 

ktur atqli iffthais above Ihnenttonedi anid'ol IhO 


tnoeoue arising from the Ghattt^ of which, ih pirt at 
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• 

‘‘leasts ifiey coi^isted ; and certainly it dels not satisfy iSfij - 
«usf that Haveln, it entitled to any part, ma edtjtlect 
to the wh^ of the land in quest^n in .right of*thtse ^ 

Bmn^ur and Bitundee Mek^ls and phauU, It is to «. 
be renvemberei that we have here to deal with a tract ^hwiuIT 
df laod of enornious extent surrounded by Havelee 
and other Pefgu^nahs^ and it is not easy to suppose 
that so large a tract of land should have escaped the 
• attention pf Captdn ElliSf if the whole of it belonged 
to Havelee at the timef of its being resumed \ neither 

A 

can we ^easily «siippose that this large tract of land 
could have« been intended to haxe been included in 
. the Havelee settlement under the description of 
Sabers and cesses, when we find other land 

•in^ifecisely the same quality and cbsfacter was in 
that settlement described as land. We find, too, that 
tbe •Officers of the* survey have, as we have already 
pointed .Out, given to Havelee more than in ou( opinion 
belof^sAo it, and looking to the whole of the evidence 
it the casei we cannot see our way to conclude judi¬ 
cially tbit they have been right in giving! to it the 
rest of the land in question. ^ * 

m We agree, indeed, with the majority of the Sudder 
, judges, that tbe Appellant has failed to prove thaC , 

’ HO part of the disputed territory was included in.the 
Settlement, and that he has failed lo prove by Indepen¬ 
dent evidence his fight to recover the Momuhe spedi- 
fied in ^e ; but we cannot think that they were 
'right |n determining tbe case upon the mere failure on 
his part 10 support IhO burthen of proof cast upon 
■ tgm. Their jud^ent is not Hke one in ejectnwnt 
. under the old procedure ; it is as final and conclusive 
'* between the parties aSs an adjudication on tbe merits 
would be. • And its^ effect, as we have shown, Is to 
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give to H^vekse soine things, which, on the evidehoo^ 
we think belong to the 

, In this circuntslances, ^tbe case, we think, is one 
which calls for further inquicy } but in saying this we 
by no means ineaq to intimate that the Appelkmt caa 
be relieved from the burthen of pfoof. On the con- 

I 

trary, we think that there has been so much of pos¬ 
session on the part of Havelee that the burthen ol 
proof must still rest upon the Appellant. >t 

For the reasons which we have given, we think 
that this decree cannot be supported in its cntegrity, 
and the Order which we shall' humbly a^ecohimend 
Her Maj^esty to make upon this appeal will be,— 

To reverse the decree, but without prejudice to any 
question which may arise upon the inquiries to 4 ikei«» 
rnade as of after directed. 

To declare the Appellant entitled to the Mm^ahs? 
Goormah and Ghorakhwgy and the lands coni^ 
prised therein and belonging thereto, and to all •such.; 
other parts of any of the lands* in question in.the sultz 
as are nPtVncluded in the settlement of Havelee.) 

To deefare that ^he settlement of H>avelee comprises; 
only the measured area of 123,207 beegahSf vand so* 
much of aay of the land in dispute as'upon the inquiries, 
after directed may appear to belong or jse properly. 
attributable to the 6 unkur and Boondee- MeheUs Jn, 
the pleadings mentioned, or to the GhgutSy of which 
the same in part consist; and that the rights of Have ^. 
lee in respect of Bakum do not extend beyimd tj^e^tag^'' 
beegjohs, and 19 biswas mentioned tr( Beaden^s settler 
ment, and which arc included In tlie beeg. 

To inquire what is the nature and character of the 
fiunkur Bi^ond^e Mi^hah and 0^, the cotat 
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|:i)'ised therein respectively which are Jincljjded in ‘ 
settlement, and *are therein estimated at 
8. Hs |,m 6; and whether the s*ame, or any, and 
wMcli of them, included any and what fjart of, or any 
and wliat right or interest in the land in question in 
thA suit ; * * • 

^ To declare that so^ much of the lan'd in question in 
this suit as may upon such inquiry appear to be com- 
pnsed* in the said *Bunkur and Boondee Mehals or 
Ghaitt^ belongs tq Haveliet and that the Appellant is 
, entitled.to recove» the residue of the land in question, 
and to direct the Coutt*^ to proceed in the suit as 
.^ipon the result of such •inquiry may ^pear to be 

just i 

direct any costa of the suit already paid to be 
refunded, and the Court to deal with such costs, and 
all qther costs of Ih^ suit, including the costs of this 
appeal^ as may seem just, having regard to the 
declarations aforr^said, and to the result of the said 
inquiry; 

Tp declare that this* Order is to be without preju* 
*dipe .to» any proceedings which may hereafter be taken 
fof the settlement of HaveU^n 
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Saligram and Hurnarayun 


.... ApptlletnU^ 


And 


Mirza Azim Au Beg 


... Retpondint!^ 


On appeal from the Court of the Judicial Commie^ 
sioner of the Province of Oude' 

’a • 

II • 

1 3 th Dec. This app^^al was broughit from a decision of the*' 
Judicial Commtssioner for the provintTe of Oud(^ 
the®which affirmed a judgment gf the Civil Judge**"if 
Rules for the tucknow, by which the suit of ^he Appellaats t>rought 
to recover Rs, lo.ooo and. interest was disimssed, on 


Rules for the tucknow^ by which the suit of ^he Appellaats brought 
to recover Rs, lo.ooo and. interest was disimssed, on 
lS2^,.d the ground that it was barred by the rule of Jimlte- 

cSrdl^orthe^ * P*"**®”^ = Members of the yudicial Committie,•-’The Right 
JudicWObm- Hon. the Lord Justice Knight Bruce, the Right Hon. the tord 

mis^iifTjNo. justice Xumer, and the Master Of the <th6 Right Hdh; §ir 

104 of 1800, • 

the limitalion John Romillf)* • • « 

fir three ”****. '‘Assessors The Right Hon. Sif Lawrence Pee!, aftd the Rifht 

years in * Hon.* Sir James W. Colvile. 

money^Sent for a fixed period, or for interest pa)rable on a specif date, 


or contract, apd where Registry Offices fisted at the 
went was reghtered, Within si* months of its date. That 
not to apply in the case of a Bond executed m i8sSi ^ore 
tion of Oi3e, when there was no Rej^stry at 

sued for in sttfioi. such transaction falling within section 14 of that 
Circular Order, where the period of limitation is, six years for 
on Bonds registered within six months their date, or on Bonds formahy 
attested when there was no means of , 

which no other *hmhation is expressly pK>»»*d J*/,^**®*® j 
a dei^ee of the judicial Commissioner of Oude, holding tlwt a su it on 
thf.^nd was barred by the three years’ limitation, provided by section 9 

of the rales, reversed oBwppeal, ... ^ 

Quarts whether the rule of limitation as a bar to the suit, can be 

etttertaii^ udthout being pleaded* 
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© * • 

tion applicable thereto. The question by the* 

appeal turned solely on tHb point of limitation. ' 

It appeared that on the 23rd of November, l^SSi 
the Respondent being indebted to the Appellants, 
then carrying. on business as Bankers at Luckn^, 
in \ke sum of Rs. 10,000, gave ihem a Bond 
^for the repayment of^that amount and interest, by 
monthly instalments of Rs. 1,000. This Bond was 
emcuted by* the Respondent according to the native 
method which prevailed at that time between 
. .Bankers and theil* customers in Lucknow^ but 
was not Veg^stered, thefe" being no Regi^ry Office or 


-jaw pr Regulation in forte at that time by virtue ^ 
wrhich it could have been registered. ^ 

*^I«rthe beginning of the year 1856, the* Kingdom of 
Oude Jivas annexed to the Territories of the East 


India * Company, and* was thenceforward known as 
th€ npn>Regulation Province of Oude, and on the 
4tfa iA^February in that year, by a despatch of the 


Gi^ernor'.Generei of India, the Courts of the Judicial 


1864. * ' 

* SaInmam 

MiitsA^ hzm 
ALI BSOr 


Cortrinissioner and CfVil Judge were est£^bli^ed for 
'th^ adrannistratioD of justice in that Pspvince. 

*^t the t)me of the annexation of Oude the Respoifd- 
■ ent had paid, nothing on account of the Bond. After 
the annexation^ the Appellants Ibontlnued to demand 
payment of their money, but the Respondent put 
them gff ^ various pretexts. In the meantime thef 
• rebellion broke * out, and the ^ppettants were obliged 
to lea^ej Lveknow. Oh the restoration of the British 
authority, the Appellants again applied to the Re- 
*8]^ndenf for payment, and frere again met by varidtrs 
’ excuses; in consequence, the Appellants, on the yth 
• of August, t^6o, filed af plaint in the Court of th^ Civil 
Jitdgh at Lucknow, £or recovery ^of the principal and 
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"intemsi due on the Bond^ then amounting to 

j ' 

181630. " ^ 

Tbe Respondent put in A plea, in which be alleged 
that the money^ for which the .Bond was i^iVetl had been 
borrowed by him as Agent for the ex*Kingof Oudi^ 
ahd that he had executed the Bond in hb oWn nafmd 
ohly in accordance ivith the then^ prevailing custom* 
He also objected that the date of the htond bad 
been altered, and denied that He ever fhad received 
the money. 

The suit was heard, and on the^ i^tb of October^ 

1860, Mr. Fras»rt the Civil Judges .delivered his 
judgment, in which, after fully investigating thd^ 
accounts be^een the parties and over-ruling the Re-^ 
spondent’s objections, he dismissed the suit, oti»t(k^ 
ground that it bad not been brought within three 
years from the date of the Bond. The Civil ^ Judge 
in hi& judgment, after stating that the interval which 
bad elapsed between the date of the Bond and the 
institution of the suit was four years, eight months^ 
and fourteen days, proceeded «s follows CircAlar 
Order, *No. 104 of i860, supersedes the previous .rules 
ob limitation, and this suit was instituted » aftev l^e 
promulgation of the new* rules; These contain no 
prospective period t>f warning, so that I feel pre¬ 
cluded from acting* on the Officiating Judicial fom- 
'inissioners’ construction of Circular^Qrde^ No 5t of 
1859, which gave such Bonds as the present, the, 
liinstation of six .years, as well attested*^ idonds^ 
for when, that Circular was cancelled^ the dirdeti 
which is merely a construction of its pdrovisiqnAi 
was in effect ^cancelled too. But there remAbis' 
a point*which I suppose must have been fully, pofji- 
^idered, though it stands junexplained. Circular 
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*Ord«;r 104 'introduces Act, No. -XIV, -oj *i859» ^ 1864? 

^imnediate •efiFect, -wbile^the last section of that Act* €i*LiaftAM 
prohibits its taking effect in any non-Regulation * Pro- ^ ^utg/Azm 
virfce tmtil two years after notice.” , 

The Appellants being dissatisfied, with this judg- 
dlent, proceeding,* as they contended, upon an erro¬ 
neous, vi'ew of the law of limitation applicable to their 
case, appealed to the Court of the judicial Commis¬ 
sioner. • • 

The Judicial Commissioner (Mr. G Campbell) 
by his judgmfent,* pronounced on the 14th of De- 
eember* 18^0, after •cibserving that he had laid 
down his interpretation of the law oi limita¬ 
tion as affecting such cases in Cir/ular, No. rSi, 

>«llaied the iith of December ^ 1860, * proceeded as 

follow^:—”It is quite clear to me that the Bond 
' in this case is notT one formally attested after the 
wative method, and which should rank with rogistered 
Bon(£s. On the contrary, it is a mere unattested note 
of hand, and 1 think ilvat not only .the law, but 
equity, would give "a short limitation in^ sdch cases 
under, circumstances such as this, , The defence is, 

^a't tho money was drawn for matters connceied 
^ with the • Defendant’s pbsition as an Official of the 
late Government, and the informal character of the 
document favours the idea of its being an affair for 
prompt settlemjent. 1 think, therefore, that the three- 

year limit applies.” After remarking that the case 
• • • * 
seethed somewhat hard one, and that he should have 

been glad if a compromise could have been effected, 

* t|ie jfudtcial Commissioner bonfirmed the decision knd 

. dismissied the appeal, directing e^ch party to pay 

’their own costs in both Courts. • , 

There b<ung no gjovision by Statute or Charter for 

k-17 . 
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dppeals frpm ,the decision of the Judicial Commis* 
'siooer of the Province of Oude^ in order to preve'nt'' 
the denial of justice leave to appeal was, upon special 
petition, allowed by the Judicial Commitiee under 

ihe Statute 3rd & 4th Will. IV. c. 41 (/*).' 

* * 

As the Respondent did not appear, the appeal 
was heard ex parte. 


Mr. Hobhouse^ Q. C., and tMr. Cav^e, for the. 
Appellants. 

At the date of the contract, which ^as pribr .to the 
annexation of Outbe, by the Gbvernmentf the‘Maho- 
me^dan law was in force and by that law there 

was no rule ^ limitation to bar the Plaiotift’s suit, 

ft 

MacnaghterCs t'^^rxwz o( Moohummadan Law,” Cti. 

V 

XII., sec. I, p. 76.. Since the annexation various 
rules of limitation have at different ti.nes been* re- 

f 

yarded «as in force in Oude^ some of w’hich ,were 
promulgated by Circular Orders of the Judicial 
Commissioner, without, as we submit, any authority for 
that purp^sej At first the gener^ twelve years rule,, 
established by Ben, Reg. Iff. of 1793, se'e. ,14, 
appears to have been considered in force in Oude^ 
although Oude being a non-kegulation Province, the ' 
Regulation were npt' applicable theijiefto. In De* 
cember, 1856, the Punjab Amendment of that rule*by 
which the limitation of actions of debt ore contract, 
excepting partnership accounts, was " reduced from , 
twelve to six years, appears to have been applieditothe 
Province of Oude^ and was considered to have come 

• • t. * ' 

mtb operation on thiit.ist 01 yune^ 1857, in accordanOb 

with notice to thAt .effect*, and again, the Chrcular; 

(4) See wse reported on this point, nam. Salic Ram v. Aaim 
All Beg, $ Meore's Ind. Agp- Cases, 
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W * * * • * ' 

Order of the 36th of March^ No.*5i, intro- i8fi4. 

iiucfed further alterations m the rul^ of Hmitation ^after* 
six months from the promulgation of that Circular ^ 

• , r to .... Mi«*a Aztti'^ 

but the only legislative enactment imposing limt- At.f Eso. 

tations bf that kind is the Act, _ No, XIV. of 

1^59. That Act, however, does not.bar the AppeL 

lants’ rights, for two .reasons; first, it is framed so as 

not to affect suits jnstitued, as this case is, in a non- 

Regulation * Province within the period of two years 

from the date of the extension of the Act to that 

Province; * secondly, if affected this suit, it would 

allow the period of limitation to be* six years, being 

•founded on a written 'contract, whicb at the time 

^d place of its executiftn could not^ be registerecf. 

Assuming the Circular .Orders to have thi force of law 

jn Ouife, the rules in force when the suit was instituted 

was rfo. •104 of i860, whiqh superseded Circular Order 
• # 

No. 6f 1859; and the limitation for such a suit as 

the present is, by Cicular Order, Nck-104 of i860, six 

yrears, as the suit, being founded on a written con* 

tract incapable of registry, falls within the excepticn 

of 'Rule 9^ and is, therefore, provided for by Rule ^14 

ortkat Order. Section ip certainly does not apply, * 

3is it refers to money lent for ^no definite period. ' 

Sven if it could «be held that the 'law in force when 

he ^it was commenced was the Circular Order, Not 

51 of *1859, the* suit would fall within the six-year 

ather, than the* three-year limit, being founded on a 

Bond fdtmally attested and duly executed. 

. Althovjgh the Respondent jn his pleadings has 

mitted his execution of the Bond, yet he has not raised 

VVie deience ol Umitatian at a\L 'AW'he p\ea^s is an 

unfounded hypothesis that the date was fraudufentiy 

altered by ih* Appella'lits. • * ^ 
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The Right'Kon. fche LoREn Justice Turner : 

* . . * V e 

Their are some joints in this case -upon uhich 
their Lordships da Qoti think k necessary to give finyt 
opinion^ 

They give no opinion' upon the q;uestion whether 
the Regulation o( Hinitatioiis couild or coudd not be 
made available without being pleaded'/ or upon the 
question whether this bond ought to be considered as 
a Bond “ iormally attested ”, within the meaning of 
the Cicular Order, No. 51 of 18,59, or upon the ‘ 
question whether there is or is, not in force,, in the 
Province of Ouile, any period of limitation. 

*» t 

These poiiA^ may, as their Lordships think, be' 
laid out of the case; and as to the Circular Ordef 
No. 5L, thejl are of opinion, that it cannot be resorted 
to or applied in ihe present case, because there was ar 
proclan^atiofi on the 51st of* yufyt i860, before this 
action was brought, by which that Circular ^Order 
was expressly repealed. 

The i^rcular Order, No. 51,, being then out of the 
case, tbd question to be decided must depend upon 
the Act of the 4th of Jfajr, 1859 (No. XIV. ,of 
*or upon the Circular Order, No. 104 of 18601. 

As to the Act of the 4th of May, 18^9, it is clear; 

in their Lordships’ judgment, that k ednnot affect the 

Suestioa, because it was not to come into force in any 
* # * * 
uon«Regulaliun Province until Iwa .yearh after a 

period to be fixed by proclamation, and those* twe 

years had not elapsed when the ptakit was (iled.^ 

«Tbe case,, therfore, is< reduced to the single point/ 

what is the effect of the Circular Order, No. 104 

• • 

Now * assuming, as their Lordships do (that being 
the view most favourable to ihe Respondent), that 
Ibis Order * was in force (an’d their Lordships observe 
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that it was upoa this Order the case appeals to have* >864. 
hee*n consiclered in the 'Court below to depend)^, its * ^alioram 
effect must, in their Lordships' judgment, rest entirely •MrezA Azm 
on the gth and r4th sections of the Order; the loth Ali Bbo, 
section, 'which was referred to in the argument, re- 
laung exclusively lo “suits for money^ lent for no deft- * 
nite period/' and it ^eing clear that this suit was for 
money lent for a definite period. Let us consider, 

g * ^ J 

riien; first,* the effect of the gih section, which has 
reference to suits in which the period of limitation rs 
to be«thiree yeats.* It is in these terms. “Suits for 
money 1ent*for a fixe 9 period, or for interest payable 
> on a specified date or daftes, or for brea^ of contract, 
unless there* is a wtitted engagement or contract, 

' arttl where registry offices existed at Hhe time such 
^engagement was registered within six months of 
its date,, and signed by tl^^e party to be bound thereby, 
ol hi% duly authorized agent." * 

Thiir Lordships understand this section, especially 
when contrasted with the loth section, to mean that 
the rule referred to m it, is not to apply ivh‘<^e there 
is>st* Written engagement, and whepe, there being a 
Written *engageinent, it is registered within * six 
•months ol'its date in cases in which a Registry Office * 

Existed at date of the engagement; and there 
being, in this case, a wrritten engagement and po 
Registry wOfficea at the date of the engagement, they 
. thiivlc that th*e section does not affect the case. 

Then section 14, which has reference to suits in 
^ which the period of limitation is to be six years, is in 
these terms: “ All suits on Bunds registered wfthin 
• six months of their date, or on Bonds formally at¬ 
tested when their were no means of registering, and 
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'all other ^suifs for which no other limitation is ex¬ 
pressly provided by these rules," * ^ 

N*w, as their Lordships have said, they give no 
opinion upon the question whether this is to be con¬ 
sidered as a Bond "formally attested' whbn there 
were no means of registering."* If, on the one 
hand, it be so considered, the ca^e clearly falls withinr 
the first branch of the section ; but if, on the other 
hand, it be not so considered, the case as ^ilearly faiIs 
within the other words of the section, " all other suits 
for which no other limitation is expressly provided by 
these rules." • ' ‘ • * 

Ppon this ground, therefore, their Lordships are > 
of ^opinion, th^ the judgment appealed from ought to 
be reversed, a^id that judgment should he entered for ’ 

_ t 

the Plaintiffs in the action, (t may be right to add, 
that the Circular Order, No. ^181,' has not been dver- 
looked, •but that their Lordships do not consi 4 er It 
effectual to alter the view which they have talfen of 
the case. Tiie Plaintiffs are, in their Lordships’ 
opinion, Vntjtled to judgment foi' the debt and costs,, 
and they must have.the costs of the appeal. * Their 
]L.or8sbips will humbly recommend Her Majesty ’ stf 
to order accordingly. 
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Ranee Surnom.qyee 


appellant, 


AND 


Mahajiajah«Suttee§chunder Roy,^ 
BAHADOOR • ! 


On dppeai from iJle Sudder Dencinny AdaivUii 

»f Calcutta. ^ , 

TtJE Appellant, a Talookdar, holding % under the 
Respondent as Zemindar^ was in possession of lands, 
on which certain biflldings were erected, situate in 


17th & 18th 
June, 1864. 


on which certain biflldings were erected, situate in Suit by a 

• Zemindar 

* • * against a 

• Pre^nt.' Members of the Judicial ComtntUee —The Right mesne tenant 

Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 

Justice Turner, and the Right Hon. Sir John Taylor Coleridge. by hereditary 

Assessors: The Right Hon Sir Lawrence Peel, and Right tenure, in the 

nature of a 

jr!o]\ Sir •jHtneS vv. Cine* • • 

m • istemrareet to 

, 'enhance the 

■ent of the lands which had been held by the tenant anft hi* pre- 
lecessors anterior to the Decennial Settlement at an invariable fixed rent, 
lismi^fd. . 

By section 5 of Am Reg. XLIV. of 1793, it is provided, that when a 
Zemindary is sold by public sale for discharge of arrean^ due from the 
Z^indar^ or others, to Government, “all engagements which such pro- 
irietor shall have contracted with dependent T^iAdaris, whbse Tolooku 
nav.bd situated in the land* sold, as also all the leases to under formers 
ind P0*tahs to Ryots for the cultivation of the whoJe or any part of suck 
ands (with the exception of the engi^ements, Fottaha and leases, 
ipecified in secs 7 and 8), shall stand cancelled from the day oa 
lale, and the purchaser, os purchasers, of the lands shaJiebe «f ttharty to 
collect from such dependent Tatoohiar^ and from the Ryo 4 *m cultii 
rators of the lands let m farm, and tjie lands not Immed,^ .'whatever the 
tormerproprietor would have bwn entitled to ^tmiod accordii^to^the 
sstabli^ed usage! and rates of the Pergunnak,m .District m which 
such lands may te situated, had the ei^agemems so cancelled never ex* 
istei" And the>pth s^tion provt(^es, that section ^ Js not to authorize the 
a^es^ment of any increase upon the landsjdf sn^ dependem Ttdo^idar* 
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f 

‘Dekee JSkHrruck CobindnugguTy in Pergunndk 
Ookhra^ under a Mouroosei Istemrareet an andei^t 
tenure, which had been held at a perpetual fixed rent 
or sixty years previous to the Decennial Settlement. 

The Eespondent, who was a purchaser under 
mesne assignment from, and deriving title throug|;i/ a 
previous purchaser of the Zemin*lary in the year 1823, 
at a public sale for arrears of Government revenue, 
under Ben, Reg. XI. of 1822, claimed the right to 
enhance or raise the rent hitherto paid by the Appel-, 
lant, and those under whom she derived titles The suit 
was brought by the Respondent's father foe that object, 
t The facts qf the case were these:— 


as were exempted Irom increase sec. 41 of Reg. VIII. of 1793 at the 

Decennial Settlement of r 793 - , , • . _ , 

In 1823, a Zemindar fell into arrears of revenue, and Government 
sold the 2r^in»Wary public sale for discharge of the arrears due, 
whereby the auction purchaser acquired such rights *10 cancel leases, &c. 
as then existed, but he wok no steps under Sen. Reg. XI. of 1822, ^ 

secs. 30, 32, 33, which gave power to a purchaser to cancel the leases , 

or to enhance the rent, nor was any claim in that respect made by 
subsequeiV purchasers from him, until the year 1856, when the Zemindar 
then in possession brougl* a suit to enhance the rent. JHeld, reversing 
the Sudder and ZiUak Cpurts,’ decree , 

First, that the tenure, a Mouroosee Istemraree, under which the De¬ 
fendant held was hereditary, and & it * had been uninterruptedly held 
anterior to the Decennial Settlement at a fixed rent, the Zemindary hat 
no power to enhance the rent. 

SecoRdly, that such a tenure was not cancelled ipso facto, by the sale 
in 1823, as the language in sec. 7 of Ben.'Rtg. XLIV. of 1793 showed 
that wW was intended by sec, 5 of that Regulation was not the destruc¬ 
tion of the tenure, hut the enhancement of rent, under certain specified 
and equitable lilnitations. 

Whether such power is not confined to the auction purchase -himself, 
and not to those claimiag under him. Qttmre. • ^ 

When false witnesses or forged documeaie are produced to support 
a,, case, such fact naturally creates suspicion ; but if the appellate * 
X:^tt has to dtid with a just case though fooUshiy and wickedly *> 
attempt^ to he supported by false evidence, such circtmutatice will not 
pie}ttdke the iU%ti«eat on the merits, when the case is support by • 
Tadepeoda^ evMeooe. » 

8^ tded, whoniheir lordships wej^p satisfied from the evhieace that 
up anciiept tenure eidstocL which was endeavoured to be supported by a 
fetjped dobtttnetM * 

dntMtnent bemg hnpeacdied, as being foiged on the face of it, 
thh ttii to stand over (pr the ori|rinalidocument td be 

timtamitted HiuitJniia for inigection at the bearing of appeal, * 
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• * * * * . • * 

Alexander Seaton, a forrtier Collector bf the Zillah,^ ^ 

\)f Nuddea, obtained previous to. the Decennial Set- Rambk 
tlement from the then Zemindar, Maharajah Kisto •Subnomovb* 


Chunder Bahadoor, a Mouroosee fstemraree Pottah, 
creating" an .’^hereditary tenure in ^respect of idS 
beegahs {ind 4 cottahs of land situate within his 
. Zemindary, called • Pergunnak Ookhra, at a per- 


Mahauajah 

CHVNDES 

kov, 

Bahaooos 


petual fixed rent pf Rs. 64. ip. 12a. Seaton sold 


£he fand ahd factories ^ erected thereon to Rajah 


• Lokenauth Roy, Bahadoor (the grandfather of Rajah 

• Kristmauth R^oy, the, husband of the Appellant}, 
• ® • 
who paid t8 the Zemindar for the time being the 


* same fixed rent. On Rajah LokenaidtPs death, bis 
^on, the lale Rajah Hurrenauth Jco^’i Bahadoor, 
succeeded, as his heir-at-law, to the land, also paying 


. the sdme fixed rent.. 

About this time the* Zemindar in possession 
allowed the Government revenue payable by him in 
respect of the to fall into arrear; and, in 


consequence, in the year 1823, the Governmeft Collec¬ 
tor nnder Ben. Reg. XI. of 1822, sold thb Zemindary 
by public auction to one Moodoo Soodun Sandial. . 

kStex \.\\e &2Xe, Rajah Hurrenauth Roy attorned tcf 
'.Moodoo Soodun Sandial, as su(;h purchaser, and the 
letter received*payment of the same fixed rent from 
the* Rajah during the time that he remained the 
proprteioi^ of ',i:he Zemindary. Lhe purchaser did 
• jijot take any proceedings urfder Ben, Reg. XI. of 
1822, %ecs. 30, 32, and 33, with the view of avoid- 
_^ing or jinnulling the tenure on which the land y’as 
hdid; or to enhance the rent payable in respect 
.thereof; nor did be ^any manner "question Jthe little 
of th^ Rajah, or the validity of the tenure ; hot 
received the same reh\, Gubsequdntly, a lV(r. Harris 

.X--18 
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< * • 
purchased jthe* Zemindary from Moodoo Sooduti ^ 

SandtaJ, and he also received from Rajah Hurrenauih < 

tRoy the same fixed rent. 

^ On Harris's death, his widow became the pro¬ 
prietor of the Zemindary, and received the same 
fixed rent from ^he Rajah. On the Rajah's death’, 
his son, Rajah'Kristonauth Roy succeeded as heir to 
, the land. In the year 1845, Maharajah Sreesh 
Chmlder, Bahadoor^ b ecame the purchaser by private 
sale of the Zemindary, from Mrs. Harris, Some 
time in the year 1846, Rajah Kristonnutk Roy 
died, leaving the 'Appellant his widow and fieiress- 


at-law. r * 

It appeared that h/an (lease), dat':d the 15th 

Chcyt, 1256 ^ 184^9) Sreesh Chunder Roy leased the 
Dekee Shurrack Gobindnug^ur for six years to one 
Sreenauth Roy (who was origiijally made a Defendant, 
but who was no party to the appeal), upon the Jleriils 
*that a measurement should be made at the* joint 


expense pf the lessor and the Ijaradar ; and that 
afterwarde, in the year 1855, Ijaradar not being 


able^to concur in making the measurement, a measure¬ 
ment was made by the Zemindar^ and in su^hh ities^ 
snrement it was found that the appellant was in. 
occupation of the land in question, anj^* was paying 


an inadequate rent according to the current Pergun-^ 
nah rates. Accordingly, on the 25th 1263 

(1856), a notice of an intended enbance'd. rent under 
sec. 9, Ben, Reg. V of 1812, was issued ^tfi the 


ju^ma wassil papers. 

On the 15th of August^ 1856, a suit was mstitu^d 
in the f^ivil Couft bl Zillah Nuddea by the Re¬ 
spondent's father, Maharajah Sreesh Chunder Roy^ 
Bahadoory |gainst the Appellanf,* and S^e^nath Roy, 
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fo recover from her an enhancctl rent> • esbimateil at 1864. 
Ksr 1,470, .according to fhe rates <;ufrent in the vijlage,* 
of the houses and lands in her occupation. ^uknomovbb 

The Appellant, by her answer,* among other^ Mahakajam- 
things, ‘stated that more than sixty ^ears belore the 
ylhr 1856^ and previous to the Decetjnial Settlement, 

Seaton took of the then Zemindar a Mouroosee /stem- 
raree Pottah on an annual rent of Rs. 64. la. i2p., 
and ‘having erected some factories and buildings, sold 
his interest to Lokenauth Roy, Bahadoor, the Appel- 
. lant’s . hefsband’s?* 'grandfather; that on his death it 
passed 'to bis son, jHarrenauth Roy^ and from him 
• to his grandson, Krisfbnautk Roy, the Appellant’s 
husband, and from him* to her; thek on the 23rU 
Bysack, 1230 (1823}, during Hurrenaulh Roys lile- 
,time, he, not being able to lay his hands on llie 
Mouroosee Pottah granU:d to Seaton, in consequence 
of confusion in his office during hU minority, obtained 
from *Muddoo Sooden Sandial, who had puichased the ^ 
Zemindary at auction sale for arrears of Gqveniment 
revenue, a Mouroosee Pottah at the same rent, willi a 
conditron that the rent should ndver undergo ^any 
increase or diminution;” and the Appellant luriher 
' .'alleged, that the rent having l^een paid, it was not 
competent io Zemindar, who* claimed as a private 
purchaser under Muddoo Sooden Sandial, the auction 
purchaser^ and'.l^rantor of the Pottah, to enhance the , 

* •rent^ Jhe 'further ob|t*cted that* Seaton's Pottah 
being <or the erection of a factory, the case fell 
“•^within .the fourth exception out of the 26th s^pet. 

Act, No. 1 . of 1845, and* was, therefore, ex¬ 
empted from eiiiiauctpient of Vent within ^le mean- 
ini! of that section. The Appellant filed with her 
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.. ' 

' » ' ' ' 
t 864 « answer the#alleged Pottah of the 23rd Bysack, 1230'* 

Ran SB Ifrom fiuddoo Soodufi SandiaL * 1 

SuRNOMOYBE^ THc Respondent in his replication (his father 

Chunder Roy having died in the meantime) 
chunderT denied all the allegations in the answer • in reference 

Bahadoor, fo the creation, of any lease at'a fixed and per¬ 
manent rent; and, with regard to -Mr. Seaton, he 

observed thal, before the Decennial Settlement, to- 

« 

which period it was necessary to carry the ♦’creation cf 
the tenure back to make it binding on an auction 
purchaser, there was a prohibition Against‘‘the grant 
of perpetual leas'hs to Europeans ht!>Iding office 
in the Mofits'siL ) and, in reference to the Pottah by^ 
Muddoo Soodkn Sandial, he alleged that in several 
proceedings since the alleged execution of it, no 
mention of it whatever was made, when, if it existed 
in fact, it would have been nv*ntioned. 

The material issue was, whether the possession 
of the Appellant of the land, which was sue*d for, 
was hel^ under a Mouroosee title, w’ith a Mocurrety 
Jstemfaree jnmma. 

No evidence Was' offered by the Responden,t -in 
* proof of the statements made by him in liis pleSlS- 
ings, or to disprove ^ny of the Appellant’s statements 
or the facts which were proved by her .witnesses. 

' The Appellant put in evidence the alleged edhfir- 
niatory Pottah’, the dakhilas, or ret‘eipts'''for‘rent, a 
Afooktearnamah signed and recorded by late' 
Maharajah Sreesk Chunder, Bahadoor, as as a 
petition and report signe.d in the name of. the late— 
Maharajah, which * acknowledged the title of the 
Appellant’s husband’ and herself to the land in ques¬ 
tion.' No document was put in evidence anterior to 
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fhe alleged* con 5 rniatory Pottah of 182^3/ Six wit* 864* 
tiesses were examined.* Four of these witnesses, 
deposed to the signing and delivery of that iifstrn- Sirnowoyeb 
ment by Muddoo Soodun Sandifll. Among the MAHARAjAtf 
other witnesses, one proved the dakhilas for rent ^ ^hurder 
given by the*^Iatef Zemindar, Mrs. Harris ', another, •ba^T^door. 
who was at the time in the Respondent's service 
as Mooktear, proved the signing the dakkila, which 
bore, the »ame of * the first Ijardar of the late 
. Maharajah ; and a thrrd proved the signing and 
grantiqg Ihe thrse* other dakhilas bearing the name 
of the Second Ijardaf of the lata Maharajah) and 

the Mouroosee 

tenure, or Mouroosee jumma (perpetij^l rent), under 
which tlie land in question was held. % 

The. hearing of the suit cime on before Ray Ram 
LoeZun 6 hose, Bahadoor, the Principal Sudder 
Ameeyi, who considered the Pottah a forged docu¬ 
ment? and on the 19th of November, 1857, a decree 
was pronounced by him in favour of the Respondent at 
an enhanced rent eff Rs. 822. 3., which enhEfticed rent 

« w ' ^ ^ 

the* appellant was decreed and .ordered thereafter to 
pay in rdispect of the lands in question. * 

. The Appellant appealed from this decree to the \ 

Zillah Gourft^of Nuddea, and an appeal was also 
brought against a portion of the Sudder Ameetjs 
decree; bji the 'Respondent. 

^ l^he hearing of the two appeals took place on the 
2ist «f ^uly, 1858, when the Judge, Mr. A. 
made a decree, the material part of which was in 
Ihese terms The Plaintiff spes to re-assess certain 
^ lands in the occupancy of Defendant, in accordance 
with the rates of tfic Pergunnah. The tle^endant 
denies his* right to><io 1^0, on th^ ground of her holding 


.each of which dakhilas* Acknowledged 
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g g I * 

1864. *ihe tand| upder a Mocurrery lease, granted to heV 
RansA ‘ deceased husband’s father in*' 1230 by a former fkro" 
SuKMOMovEc prietor, Muddoo Soodun Sandial^ in recognition of a 
Maharajah similar lease granted to Mr. Seaton before the Decen- 

SUTXEftS* N ^ 

CHUNDFR nial Settlement, by the ancestors of the- Plaifttiff, who 
Bai^aoook. were at the time owners of the esthie. The questibn 
admits of two points for inquiry. Eirst, whether the 
validity of the Mocurrery lease granted in 1230 is 
satisfactorily proved; secondly, w'hether, irrespective 
of that lease, the right of* Defendant to hold the 
lands without re>assessment is ' established.. The 
objections taken .by the Principal Sudder* Ameen 
against the document, on account of incorrect spell-, 
ing observabli^ in it, are, m my opinion, weak and 
unimportant. ^ Ii is urged on the part of i\xQ Rajak 
that It neither bears 4 he seal of the grantor nor the 
names of any persons as subscribing witnesses. 
The fir^t of these objections is of more weigl\^ than 
the second, and is entitled to consideration. *As to 
the second, it is not usual for leases to be signed by 
witnesses, /fhe document in question, according to 
the date of it, was written more than thirty yeafs -jigo, 

• and, considering the length of time that has elap^ 
since its alleged execution, the appearance, of it is caU 
culated to raise strong suspicion as to it^ ever havii^ 
been written at that period; and unless satisfactorily 
supported by other evidence, I do not hold il ii» itself 
entitled to credit. Four witnesses have* come focward ' 
to swear to its genuineness; but that circumstance 
alqne throws suspicion upon it: for it cannot ^be coo-^ 
sidered otherwise than surprising that it should^ 
happen, ^that aftef thb lapse of more than thirty years 
there Should be found four persons who all remember 
to have ^be^n presort at thek ex^ution of \ document 
which is not hi such a very^important nature as tOicause 
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tBe recollection of it likely to be indelibly Qxe(| on their * 1864 * 

^ nueivory; but, with the exception of the evidence of * t^ANBs 
these witnesses, there is none ol any other kind to Surnomoysb 
support it. It is not shown to have been ever before Maharajah 
produced r and. there is not a document of any kind in cmundbr 
whJbh mention*^ of ’it is made. Under these circum- ba^Soor* 
^ stances, I concur with the Principal Sudder Ameen in 
rejecting it as unworthy of credit. Coming now to the 
second point forming the subject of this issue, it is 
jirst argued on the part* of the Defendant, that the 
. . Plaintiff is debarred from re-assessing the lands by 
reason &f their being* of the natirre described in the 

• fourth exception in section 26, Act, No^ I., 1845. Qf 
this ’there is no proof, the original leafe under which 
the lands are said to have been granted not being 
forthcoming. The Pleader on the part of the Defen* 
dant next refers me to the Sudder Court’s decision, in 
the case of Janubee Dassee^ on the 27th 3 /^, 1848, 
p, 47^, which he urges is of a nature very similar to 
the present suit. In that case the Plaintiff was not a 
purchaser at a sale*made for arrears of Revenue; 
whey eats in this suit the Plaintiff is* the successor (by 

. right of purchase) of one who was such, and conse-. 

Kjuently stands in his place, and must be held as 
entitled to ejtorcise the same rights. Now, the simple 
question is whether (the authenticity of the alleged 
lease of 1)230 ‘by Muddoo Soodun Sandial not being 
* established) •the Defendant •can be considered to 
have proved her right to bold the lands on a fixed 
^or not? She has^ produced no grant ^ or 

• document constituting the original Mocurrery tenure, 
find has failed to prove the payment* of a fixe^ jumma 
for twelve consecutive year previotts to the Decennial 
Settlement,* or for period of sixty years. Granted 
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that it" has not been shown that Defendant has ever 
paid^ more than a Jumma of Rs. 64. t. 12, and t'ha'V 
such has been stated to be the case by the Plaintiff's 
predecessor, Mrs. Harris^ that cannot [be, in the 
absence of all proof as to the lands having been held 
as Istemraree- or Mocurrery at a fixed jumma rnbre 
than twelve years before the Decennial Settlement, of - 
for sixty years at that rent, any bar to the Plaintiff’s 
right to enhance the rent of the lands.* The* only 
documentary evidence produced in support of the pay¬ 
ment of the alleged fixed jumma are seven dakhilas 
for a period corhmencing from 1250. ^ I consider, 
therefore, thit on this second point there is an entire 
failure of pro^f in iavour *of the Defencfant, and tbct 
the Plaintiff’s right to enhance, the rent of the lands 
IS clear —and with the exception of a variation of 
the amount of that enhanced rent the Judge 

confirmed the Sudder Ameen*s decree. 

The Appellant presented a petition of special appeal 
to the judder Dewanny Adawlut^ stating therein the 
following grounds of appeal :—First, that although 
the reasons corAain'ed in the decision of the ZUtah 

• . . • <4 

• Court lor rejecting the Pottah of 1230 B. S. 
were defective and ^ groundless ; yet, • independent 
of that, when possession from ancient times by 
payment of a Mocurrery rent had been proVed, 
and the Pottah of 1230 could not*^ut He deemed 
to be worthy of confirmation, then no assesfmpot of * 
rent could take place, either by law or justice.* That, 
in^ fact, it clearly appea/ed that one fixed jrent 
uniformly paid front the time of Mr. Seaton, who was 
appointed Collector *of ZillakJ^uddea in 1797. That 
under such circumstances, a suit for assessment of 
rent couli^ not, either by daw^’or ju&ticcj be right or 
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. * * • • 

ptoper. Second, that Mr. Hams, of wBose rights 

•<he Plaintiff was a private purchaser, and is her 
petition, dated 7th Bysack, 1251, distinctly acknow¬ 
ledged that, from the time of Mr. Beaton, the rents. 
of this land ba*d heen regularly paid at (^s. 64. 1. 12; 

consequently the Plaintiff, who represented her, could 
never possess the right to assess the rent. Third ; 

. that Maharajah Sregsh Chundcr Roy, the father of the 
Plaintiff, ha^ in a kyfeut (^ted the 6th Falgoon, 1253, 
‘and in a petition ^daled 18th Aughrun, 1252, after 
' acknowledging tfie ^OHroosee right and fixed rent, 
prayed to obfain the same, and for that reason the 
'suit for assessment should be dismissed, f ' 

• Tire hearing of the 'special appelu took place 
before Messrs. A. Sconce and H. V. Bayley, two of 
the J^udges of the* Sudder Dewanny Adawlut, 
aqd on the 26lh of March, 1859, the following judg¬ 
ment Vas delivered ;—The first point in the special 
appeal is, that as the under-tenure existed about 
the time of the Pe/manent Settlement, the plain- 

. tiff could only carry an order for enhancehient on 
• * • • 
prbof th^t it was liable to be enhanced under 4 :he 

provisions of cl. i, sec .51. Reg. VIII. of 1793. But* 

this plea obviously falls from its* own statement. The 

word used is ‘'*about,^' that is, it is assumed that the 

lantjfs in question was first granted to Mr. Seaton, the 

Collector if the* district in 1797; but the Petitioner 

can dkily clsifn the support of 'the law quoted, on the 

assumpfion, thit her tenure existed at the time of the 

Permanent Settlement, not'seven years later. Aad, 

sdbon'dly, it is contended, that ^e jsu'.t is barred, as 

Plaintiff^s predecessors* in the estate admitted the 

existence of^ the tenure. But we find no adihission 

to* sustain* this pica.* Harris, a former* proprietor, 

•X—19 
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1864.. once remarlc«d in a petition, that the tenants ha^ 

^ p * i t 

'kANin /^nt as they c|)ose ; and in another petition, the." 

SuaifoMOYssr Plaintiff’s lather spoke of the tenure as a Mouroosee 
Maharajah, ^jumma ; but we have no intitnation at all that any of 

^UTTEBJi- , , , 

CHUNOER the proprietors of the estate had recognized the exist¬ 
ence of the tenure under distinct terms to the 
land comprised in it, and the rent which it bore* 

As the rules of the Sudder Dpoanny Court with 
respect to the value of the subject-matter in dispufe 
prevented an application being made to that Court • 
for leave to appeal to Englan^^ and Appellant, with¬ 
out applying "there!, presented a petition for leave to 
appeal to H-^r Majesty in* Council, which, in the* 
circumstances^'was granted *(a). 

The appeal came on in the first instance on the 
28th aTid 3otli days of Noven^ier, 1863, when the. 
genuinenes^ of the originaU Pottah^ dated the 23rd 
Bysack^ 1230, ^4th May, 1823,), being impeached 
"by the Kespondent as a (abripated document, their 
Lordshig {b) directed the appeal to stand over for 
ihat dovunfent to be transmitted from India (c). 


(a) See case reported on this point, mm. Sreemutty Ranee 
Surnoinoye v. ftvaharajah ^tteeschnnder Roy, 8 ^core’s Ind. App. 
Cases 165. * 

* {Jb) Present;—Members of the Judicial CommtUee—The right 
Hon. Lord Chelmsford, -the Right Hon the*]^ord J%sticb Knight 
Bruce, and the Right Hon. S^r John Taylor Coleridge • , ' 

: The Right Hon. Sir L avvrence Peel, and lihu Right 
Hon. Sir James W. Col vile. 

tr) See the cases of Mussamaf Khoor Konwur v, Ba8oo 
narain Singh, 9 Moorjp's |nd. App. Cases. 10; MaCarthy juefah, 
IS Moore* P. C. Cases, 47 ; and Mvon v. The Att. Gen. of 
Jamaica, 4 Moore’s P. C. Cases, £28, in which similar Order to 
transmit ong^al dociimAits iinpeaohed,*as in this case, were made. 
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^ ^ * • • 

This was accordingly done and the ap[>«al ^was agaili 

’Argued. . * ^ 

, The Attorney-General (Sir R. Palmer)^ and 
Mr. Leitkj for the Appellant. 

^his question is. of great importanoe, as it affects 
numerous' other persons like the A^ellant holding 
ander ancient tenures "similar to the one in suit. It is 
submitted, ^hat the decrees of the Zillah Sudder Court 
appealed from cannot be sustained. By those decrees 
it was declared, th.*t the Plaintiff, a rentote purchaser 
by private contract, deriving title t^hrough a purchase 
of the Zemindary at a public sale to realize arrears 
of ^Govemn>ent revenue,^ was “ enlltlTO to exercise 
tfie same rights as the fast-rn'entron^d purchaser, 
including the extraordinary powers given by the 
'Regulations to purdhasers at Governmqjp sales for 
arrears of revenue to a^’oid and annul snb«tenures 
created since- the Decennial Settlement, but, even 
if the decree rightly decided the general prin¬ 
ciple, which we deny, it was wrong in applying 
the ^ pi;ovisions of the public sale jaw contained m 
s^..* 26 •of Act. No. I. of 1845 Legislalfive 

Council, t-hose provisions being restricted to- pur- 
‘chasers of est^ites sold under th^ft Act, which was not 
the case in respect to the Zemindary of the Respon¬ 
dent. Regulation XI. of 1822, was the sale law under 
whi‘;h the Zemindary of the Respondent had been 
previously sold in the year 1823, ta realize arears of 
Government revenue, and from that Regulation the 
\)qwers \)f the purchaser, Muddoo Sooddun Santfial 
to annul or avoid such tenures .were exclusively 
derived. Two importifnt considerations arilse, upon 
the cunstruction of.^secs. 30, and 33, of Keg. 

XI. of 1I822. First, it is a penat •R«?gw^attun, 

¥ 
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knd Dflust ' construed strictly, or equitably ill 
" favour of the sub-tenant. * Secondly, it declatef 
that'the original purchaser “may" exercise this 
extraordinary power, but this discretion, we submit, 
’must be within a reasonable time after the purchase, 
and* that such rigiit would be absolMely barred alt.er 
twelve years’ by the Regulatioij of Limitation III. of 
1793, sec. 14]; but Reg. XI. of 1822, which was in 

f 

force at the time of the sale, has been repeated by Act, 
No. XIl. of 1841. sec. 1,-witfiout any attempt by the. 
original purchaser to exercise the powers* conferred 
by the last-mentioned Regulation, long before the 
Plaintiff took^any step to exercise the same. The* 
new or substituted powers given by that Act* are 
restricted to 'purchasers of estates sold under it. 
The anus was upon thp Respondent, to prove that as^ 
Zemindar l®W'as entitled to e^nhance the rent of this 
ancient' tenure, Reg. VIII. I793i st^c. 5 *> 2, 

w’hich he failed to do. 

« 

Next, with respect to the merits. It appears by 
the evidence that the lands ha^ always been held 
as Mouroosee htemraree by the Respondent '.and 
•those under whom she derived title, as an anci^ht 
hereditary tei'.ure created previous to the Decennial 
Settlement, subject. only to the payment to the 
Zemindar of an uniform fixed rent, and the sa.me 
rent has also been paid by five •* fenants succes¬ 
sively since Seaton*s grant. The App’eUant has not 
power of enhancing a fixed rent, S.D.A.0 Rep.^ 
Vol. n, p. 515, year 11.48; S.D.A. Rep., Vol. i6,. 
P* 3 ^ 5 . y«^ar 1853. 'Again, the purchaser of tNe 
Zemindary at the •public sale and those who subse- 

V „ • 

qnently became proprietors thereof, from whom the 
Respondent ^derived tkle, liav c«adifrittcd ati<f .confirmed 
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the ancient hereditary titld of the AppeUa^it to hold rStS*-. 
fche* lands jn question (?f the Zemindary at a iini* * ^rImsT* 
form invariable rent, payable to the Zemindar. A Surno^moyek 
possessory title is qiade out by the AppoUant, and the ” 

Respondent is estopped by his own acts and pro- (^uunokk 
ce^flings Jrom disputing the right and title of the 
Appellant to hold tli,e lands as an ancient hereditary 
tenure at a uniform fixed rent. 

• With regard to the evidence, the case divides itself 

• 

. into two heads, first under the confirmatory Poitahj 
.and socotfdiy, the’evidence of tenure, independently 
of it. ]^ow,* we submit that the confirmatory Pottah 
•of Miiddoo Soodun SdndiaU after hia purchase at 
tjie Public sale, was sufficiently proved % the evidence 
of the attesting witnesses, and moreover that no evi- 
,€lence was given by the Respondent to contradict them, 
qr to show that the signi^ture to the-/’oMirA was not 
in*th^ grantor's handwriting. But secondly, ^without 
such *Poifaht even if it be a fabricated document, the 
other evidence was sufficient to show that the lands 
were held at an unvarying yearly rent. • 

mForsyth, Q. C., and Mr. Fields Q. C.,*for 
the .Respondent- 

* 

First, the Respondent deriving his title under 
Muddoo Soodun Sandial the purchaser at a Govern¬ 
ment %al€^ undieir Ben. Reg. XI. of 1822, for arrears of 
revenue;, is Entitled to enhance the rents of the lands 
in que^ion, and such lands were liable to be assessed 
by the Respondent at the current Pergunnah rates. 

Tlie ‘Respondent has required *all the rights which 
Muddoo Soodun SantUal had when the purchased the 
Zemindary 1823, XLIV. of 1793, sec. 

such a'tenure upon fhe Government idle, ceased 
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factOf tOf exsit without any act being done by tfte 
purchaser; and the Respondent, as subsequent pur¬ 
chaser by private contract, is entWed to avail hinr- 
self of that enactment, as he > has the same rights- as 
the “purchaser at public sale" mentione<f in the 
5th seetton, and by this Regulation, which is *hot 
repealed, to cancel the lease* This please is not, as 
contended by the Appellant, a Mouroosee, or inherit-, 
able tenure. In the answer the Appellant c.-Iis the 
lands Mocurrery (fixed) and Istemraree (perpetual)'.- 
Wilson’s Glos. It may be that thfe Court 'below was 

t « 

wrong in applying'*the provisions of sec. of the Act. 
No. I. of i£U 5, to this case, as it is restricted to* 
sales for Gov(!brnment arre&rs made undtr that ‘Act, 
and therefore, could not applv to a sale made in 1825, 
but that arose from* the Appellant referring to that 
Act in her answer. The cases cited by the Appellant 
do not *apply. 

Second, there is no evidence of a grant of any 
Pottah j at a fixed and invariable rent to Mr. 
Seaton at *307 time before or since the Decennial 
Settlement. The alleged grant of a confirmatory 
> Pottah by Moodoo Soodun Sandial bears on the face 
of it evidence of be;ing a fabricated document, ‘and 
(he witnesses examined in support of it,cas was held by 
l 4 ie Court below, are wholly unworthy of credit* tf 
the Poottah was not made previous'* „to th^ sUle, the 

B 

purchaser and those ‘claiming under bim 
2 !emiudary freed of the tenure. 


The Attorney Gencrat in reply: 

f* _ 

Section 5 of Reg. XLIV, of 1793, which the 
Respondent relies on as having ipso j^aotot upon 
the sale of the Ze%ttndary in®’i823, cancelled tht 
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fiAouroBsee Isttmraree Pottah under, vj^hich we* 
Inld, is qufilified by bedtion 7 of the same Regula- 
tiont and at the most, according to a strict 
construction of those sections, empowers the pur¬ 
chaser to enhance the rent upon equitable princi¬ 
ple. In .fact, tliat Regulation was passed to 
free ^purchasers from, improvident grants made by 
Talookdars, and to set them free from such obligations. 
But section* 5 of that Regulation if not expressly, is 
.impliedly, repealed by iteg. v. of 1812, sec. 9, and 
.XI. of. 1822, see.* *30, 32 and 33, so far as re.spects 
hereditary tenures giving a transferable right. The 



Jiardship upon grantees and subordinate interests 
Reg. XLIV. of 1793 g^'eaf that an Act 

was parsed in 1859 to modify it. That\\ct, however, 
was not to force when this decree was made. Sup- 
posin*g the confirmafory to be forged and the 

e^fidepce of the witnesses in support thereof iftiworthy 


of crdllit, that instrument may be left out of con¬ 
sideration, as the other’ independent evidence of this 
property being an anefieut tenure held at ap ^variable 
fined rent is conclusive. 


, The judgment of the Lords of the Judicial Com- • 23rd July, 
‘mittee, after .being reserved, wa% now delivered by > - 


* The Right Hon. Tlve LORD Justice Turner. • 

• l • • 

. Thjs was* an appeal from»a decree of the Sudder 
Dewarmy AdawUU at Calcutta of tlie 25 th of March, 
.1859, from a decree of the .Judge of the S^illah Court 
of* Naddea, in Bengal^ of the -aist of July, 1858, 
confirming substantially, a decr'ee bf the j^rincipal 
Sudder Am^gen of Naddea, in Bengal, of th8 19th 
If Nevemkir, 1857. **Th« suit vrtis originjilly brought 
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1864. 1t)y the Respondent's father, and the relations of the 
parties to each other were Ihoae of Zemindar an# 
Surnomoyk; Taio&kdar, the Appellant holding as mesne tenant a 
1 !»Uhara|ah^ portion of the Zemindary, The 6bject of the suit is 
to enchance the rent at which the Appellant holds that 
portion, and np . question is made upon, the fCe> 
spondent’s general title, nor upon the relation in 
which the Appellant stands towards him. She does . 
not dispute his right, under other circumstances, tb 
bring this sort of action against her, and their Lord- 
ships, therefore, do not enter into the* question 
whether the actioh has been properly So brought. 
They give n^ opinion ©n ' that point. What the ‘ 
Appellant insists upon is, * that this present actioa 
must fail .because her tenure is hereditary and at a 
fixed rent, which the Zemindar^ has no power to, 
enhance. r 

It will be convenient in the first place to'state 
what, upon the evidence their Lordships conaicfer to 
be established as to the Appellant’s title, omitting for 
the present*some parts of the evidence on which she 
relies, and to which loo .nuch importance has baieli, 
as it appears to their Lordships, attached in tlie 
Courts below. The ,interest which she* represents*, 
was first created by grant in favour o 4 *a Mr. Seaton 
ait some date prior to the commencement of fhis 
century. On parts of the land comprised frithtu his 
grant he' laid out gardens and erected factories/and. 
other buildings, but there is no direct evidence that 
th^ grant was made for Jihese purposes. He,^ppears. 
to have been a Civil servant of the East India Conip- 
pany$ a%d after some years, w;hen leaving India tor. 
JBnglandf he sold the whole property to«the grand- 
father of t^e Appellant’s busbahd; on his death H 
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descended to the father, and thence In *du9 course to t86i|. 

• » • ^ • -i r- i j-n tL* 

^her husband, from whom she ha^ inherited it Jls his RiiMgit 


wjdow. A portion of the land during this course of* 
years has been granted to the Government, and ^ MtawARAjAii 
^blic College ^erected thereon. And during the *0 ^nosr 
wliole time of the occupation of these five tenants, the 
same rent has always been paid. Upon this state of 


facts the Appellant contends that she is not merely a 
'Mottroosee tenant, that js, one hdlding by hereditary 


tenure, but that she holds at a fixed rent, and under 
such'circumstances a^ protect her from any enhanceto 
ment of it* 

The state of facts on the part of th» Respondent is 
• this; It appears that while Hurr^nwibth JRoy, Baha^ 
door, the father of the Appellant’s husband, was in 
pos.session, the Goyernment revenue payable by the 
^emindary fell into arrear, and the property was, 
therefore, put up to public auction; one Muddoo 
Boodui^ Sandial became the purchaset and he 
acquired the rights^ which the ' then subsls^ng Regu< * 
' iations gave to a purchaser at such a sale. After 
Wme tjaie he sold the Zemi'nda^y by private, con- 
tract to. Mr. Harris, from whom, on his death, 
it pa.ssed bis widow; fron\ her it was purchased 
by the Maharajah Stats Chundtr Roy, now deceased, 
wlio in August, 1856, commenced the present miit, 
and* on^ his«*death the Respondent, inheriting the 
' Zamiadarp, has continued if. 


U^on this state of facts the Respondent contends, 
that as he ciain^s under Muddoo Soodun Saudi 4 li he 
* has acquired all rights which Muddoo Soodun SandiM 
• had, and that as he purchased at a Government 
au<Mon, was eniiiled by the Regulatioii'then in 

:sn I • k A „ 
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force to cancel the lease under which the AppelUnt^s 
ancce^r, was holding,, and of course to impose new 
’ terms as to the rent. 

^ It is, as it seems to their Lordships, necessary to 
the Respondent’s success, that MttdHao Soodun 
Sundial should hfive had in him, at the time when 
he sold to Mr. Harris, the rights above stated, so 
that he himself might at that time have enhanced 
the rent of these lands; that tljiese rights should have 
passed to Mr. Harris, and the subsequent purchai^ers 
of the property down to and^ including the * Re¬ 
spondent’s faiher; and that they either coulB not have 
been or have v^ot been in fact waived by the .Re-’ 
spondenl’s fatf^^r or by any* one of the prior owners, 
for unless this be the case, their Lordships see no 
ground on which the hereditary tenure could be ^dis- 
lurbed or the rent enhanced. < 

I 

The reliance of the Respondent is on some onfe of 
the Regulations which have been made at different 
times in regard lo purchasers at Government auction 
sales In the* case of Zemindaries, from which the 

, c f 

Government inconfe has Mot been duly paid., These 
Regulations have been couched in different language, 
but all with the same policy in view, as regards the 
jpresent question* It has been assumed, ‘^s the foun* 
datioii of them, that the* dafault of the Zemhidjur 
may have been occasioned by improvident ^ranCs of 
Talaah and other subordffoate tenures at Inadeqtfiate 
ceitU:, that tbb was in breach of the conditidb on 
wbi$h. fund, whs originally created by the ♦Sove¬ 
reign Power ; and the* pnrchiiser, fberefore, has beeo'' 
set Jree (fom the*,obligation o| these grants, with 
^Ttabi "specified exceptions^ and with icertain 
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licJna of his power as to oew tenancies fco be create^L 
Xhese laws, however, gannot but occasionhiiy operate 
very har'dly on the grantees of ♦subordinate interests,^ 
and they have, therefore, been materially modifted by 
an Act of 1:859, 

nyide, and ^*febt, .therefore, directly applicable to it ; • 
but such Regfulations must on general principles 
receive a strict construction. There se^ms to have 
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.been doi 4 )t in the minds of the Respondent's advisers 
tm whfch o( these Regulations liis case could safely 
be rested, and ,it would appear from the proceedings 
in the Cojirt below.that it was jntended to rest t 1 . 
o« Regulation Act, N#. i of > 8 + 5 . winch certainly 

’ would hot have' supposed it. because the sale relied 
• on was not effected under that Re|utation, and its 
provisions are Ihniled to sales so effected. Upen the 
argumen before their Lordships the Counsel for the 
Respondent reKed on the fifth section of IJeguUlion 
XLWV. of 1793, which is the earliest of the R'egula.- 
tions on this subjeet,»and they contended that, although _ 
subsequent Regulations upon the subject M'f® 
passed in different language and ^repealed, this fif' 
Section, of Regulation XHV., 1793 . >>“ o®''®'' •'>*? 
repealed; but was in force at the time when tlie sale in, 

■ question was made aind this •action was commenced. 
Whether upon the true construction of all the Regula. 
tions ta^n .t^her this particular section ought td be 
taken to have been repealed or not, their Lordships 
do *n«t think it nOcessary to determine. They assume 
b, favoitt ol the Respondent that it stands, unrepealed 

,04 a full force, and will dfal with the case upon 
•that footing,' The .language of this sect.on .. no 
aoubt favourable » the Re-pondent... W*®- « 

j-revides .that when a is sold at a public 
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. sal« ior di^harge of ari^ars due from- the proprietors!, 
RamsS to the government, " all' engagcnaeota vrhich siiph 
pfopi-i^topg, have contracted with dependent*^ 

’*a£nTMii** ^Taloakdars, whose Jal'ooks may be situated in tha 
'^**Roy"* J^^'Rds sold, as also all leases to ’under-farmers and 
ItivHADobfu P&ttahs to Ryot& (with the exception- of’ the engage¬ 
ments, Pottahs and leases specihed in sections v«V 
and viii.,) shall stand cancelled'from' the day of 
sale, apd the purchaser or purchasers of the Iand% 
shall be at liberty to collect, from such dependent 
Tahokdar, and from the Ryots oi; cultivators of the- 
lands let in farm-, and the lands not farmed, whatever 
the former proprietor would have been entitled to 
demand accord^mg to the established usages and rate* 
of the Pergunjiak or District in which such lands may*^ 
be situated' had the engagements so cancelled never 
existed.” But the seventh section of this same 


gulatton- provides, (hat this Is not to authorize the^ 
assessment "of any increase upon the lands of,suchi 
dependent Tahokdars.^ as were<*exempted from in¬ 


crease at,,(he Decennial Settlemen^tof 1793. 

Their Lordships do not, upon any evidence,in the “ 
case* on which they think k safe to rely, see they: 

, way to the belief that the Appellant brings her case 
within the seventh section, but they cite Jt because it 
may have a bearing bn the construction of the l^il- 
guhge oi the fifth section. The Resptmdent pooteods 
that by the operation of the words stand cancelled 
from the day of sale,*'* the existing interests o|*tbe 
Talodkdart ipso factA, ceased to exist, without any act 
done by thd purchaser | (hat k was incap^le o{ 
confirmation or bejkig. set up by him or his successor^ 
and that "where, from the acquiescence of (he pur- ^ 
chaser or those claiming under him, tfie fjossession 
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hid remained in the Taloshlar and those claiming ^ 
und^r him undisturbed,^ and the origihal "rent had 
been received, no matter for how long a period, or 
through whatever number of mesne conveyances, it 
stilt remained a bare possession at tlie wit! of the 
Zevf^ndar fQf‘''the .time being, and tl\e rent always 
liable to 'enhancement. In this hard and literal 
construction of the ^ords cited above, their Lord- 
'ships do not concur, They think, that their meaning 
is properly to be collected from the policy and intent 
of the Regulation, .from the language used in other 
parts of. the same section, and from the seventh 
section, whick creates an exception out of the pro¬ 
visions of that section. English lawye^ are familiar 
>fith this principle of construction app^ed as early 
as the time of Lord Goke (see ist Inst. 45) to the 
disabling Statute of • isi Eliz.^ c. xix sec. 5, and 
in •several modern repotted cases between landlord 
and tenant, on clauses of forfeiture in leases. Words 
which make a Bishop^a grant utterly void and of 
none effect to all intents, constructions, and purposes,” 

. have been held not to prevent the grant from being 
go^d an4 binding on the grantor, and in some ca^es 
conhrmable by the successor; and so a proviso in a* 
lease, that it^ should be void altogether in case the 
tenant should •neglect to do a Certain act, has been 
helif only to make k voidable at the option of tht; 
landloni. * Thear Lordships do not cite these as 
huthdrities governing this c&e, but mention them 
only a& illustrating a general principle of construction 
•which for its justice, reasonableness, and convenien|;e, 
iifust be consideredp* of universal* apjpHcation, In the 
present case the objes^t of the Government«was that 
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jumma should be duly paid, and iHat the weans 

Svimo'XvBE should not withdrawn by the iropra- 

V, vident grants of the Zemindars who had made 
default; but cases of default might often arise Where 
Roy*^* ’ improvident grant had been made, where the 
BAHAiJuoij, Talookdars and the Byofs held at proper rents^i-and 
tlie default wa*s owing to extravagance, rhismanage- 
rnent, or other causes,—in sucfi cases the Government 
cannot be supposed to have intended a. wantqn and* 
unjust disturbance of vested interests. It is true that 
the section makes no distinction tft terms between the 
two classes of ceases, and ft ‘ Would be pnsafe in con¬ 
struction to make any such; but the consideratioi}' 
furnishes redfeon for such .limitaticrh, both as to.time 
And extent li operation, as the words will admit, 
indeed seem to require, in o'rder to give effect to the 
Mhole sentence. Now, looking at what follcfws in 
tlie same clause, it is obvious that no such absokite 
cancellation was intended, for the power expressly 
and affirmatively given to the purchaser supposes' 
the Tahokdars and the Ryots* to remain in afl re¬ 
spects as before, except that they become liable to* 
ascertain limited increase of rent, “ according teji he 
established usages and rates of the* hergunnah ojf. 
district;” words in*themselves showjng, that the 
section was directed to cases in whfch grants , had 
been made with reservations of rept bejow^ those 
usages and rates. It is to be obseiVed also that in, 
terms this power is given only to the purcbii|4A' himr- 
self, which would ordinarily suffice to remedy the 
mhschief in contemPatibn. The language * of thd- 
exception, too, it} section seven%hows, that what was 
ainied^ at by section five, was tiot the destruction oT 
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tenure, but the increase of rent, un 3 er’ certain 

• • 

sjIticiBed and equiiabie limitations. « 

Tl\e conclusion at which their Lordships have 
arrived as to the construction of the section is this— 
that a power wsas* given by it to the pjiirchaser at a 
GDvernmenb sale for arrears to avoid »lhe subsi^ting 
engagements as to rent; and to increase the rent to 
that amount at which, according to tlt.e established 
usa'ges* and * rates of the J^ergunndk, or District, it 
would have stood had the cancelled engagement so 
avoided never exist^i. ^his gives it a just and rea¬ 
sonable operation, and virtually it *would have had 
nt)ne, when the ei^p^ting rent was alrea^ according 
tocthe usages Jind rate of the* Pergunnah. \ 

This conclusion is of great importance in the de¬ 
termination of the renjaining questions. The sale to 
Mu^doo Soodun Sandial^* according to the Respon¬ 
dent’s dwn case, took place some time before 1833, 
and he found those undei; whom the Appellant claims 
holding the land at an old rent of Rs 64. ia| I2p; 
l^'did not attempt to disturb the occupation or in¬ 
crease this rent, but received it durin|j all the tini^e 
he remained owner. He sold by private contract to 
Mr. Harris^ from whom it passed to his widow, Mrs. 
Harris^ and from her again by private contract to 
the Respondent's father. Maharajah Sreesh Ckunder* 
gs *ha6^ beei}* already stated. During all this 
time (afid.for st considerable petiod hrfore, so far as 
appears fbdeed from the very creation of the tenure 
—more t|jan sixty years ago), the same rent ha# 
always'been paid: and there i§ no evidence that 
when first imposed - najf, even when the psrchase 
was made, it was not a perfectly adequate rent for the 

* ** ft 
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, jpropeiltjr,' 0rett changed iti tlie V‘altte at property 

liave'now arisen, and the Respondent demafttls by 
l^aitoMovu piaiiit an annual rent of Rs. 1470, or nearly twenty- 
three times the amount of the original rent, according, 

' ^ states Jit, to the actual rate current in the 

If the section in question did hot authorize the 
purchaser to disturb the possession, and left him an 
option to confirm the existing rate of rent, there 
seems to be the strongest evidence that he exercised 
that option in favour of the• ^a/o&kdar; and‘even if 
the same rights passed from him unimpaired to Mr. 

and succession to thosMiwho claim under 
him the evidOnce ts equally strong—nay, as regards 
Mrs. Jffarris, personally, it is stronger. It is, there¬ 
fore, unnecessary to decide whether the section is to 
be construed as giving a power only to the purch^r, 
or to him and his heirs, or a power attached “to the 
ZeMfHdary, which passed to subsequent purchasers. 
Their lordships, moreover, observe that the power 
given is (b collect what the former proprietor would 
have been entitled to demand, if the canceled enj^e- 
ment had never been made; words, which seem to 
point to something to be done on the change of owneV- 

V < • 

ship, not to something to be done after any indefinite 
"lapse of time; and, as before remarked, in termi the 
power is given only to the purchasbif, hii^self, as to 
, whom > reasons might sCpply which would nqt extend* 
to subsequent purchasers from him, Their fibidships, 
howevtsr, pronounce no, opinion on this question^ Jl 
not being necessary "to decide iu They say do jmre 
than that a construciion which^^ would render tide 
ji^operty urpecess^rily uncertain,. ought, qol, in 
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Hheir Judgment, to be given to a powcr^of this de- 1*164. 

^ription. • ‘ , , iRAlrtr, 

Qn examining the Regulations their Lordships are 
satisfied that the Respondent’s case ban rest only on .Mabakaiau 

• . ... SUTTBBS* 

the powers ^giyen by the section in question; and cAfuNORR 

they are jof opinion that those pqwers, assuming 
them to be in forces will not support the present 
.action. They are glad to find that it is not their 
duty'to support a claim,which appears to them to be 
'unjust. During the^ long period for which this pro- 
• perty has* been h'^ld^at a small unvarying rent, it has 
been boughff4and sold, and changes and improve- 
tirents have been made, ^no doubt at a# considerable 
expense, and upon the *faith of thc]^ rent to the 
Zemindar continuing unchanged: he has purchased 
while^£hat state of flings existed, and it must be pre¬ 
sumed for a price calculated accordingly; and it is 
manifestly unjust that he should be allowed to dis¬ 
turb it. 

It will have been observed that their Lordships 

.have arrived at their concluision without'considering 
• * • 
either thg parol evidence of the Ap’pellant, or a con¬ 
firmatory Pottah produced by her as having been' 

•granted by' Muddoo Soodum Sandial^ which, if 
received by the Courts below,* would have con¬ 
cluded the case in her favour. Both these Courts^, 
however, \reatt^ the whole of the parol evidence as 
bnwdrtUy of'credit, and ^UsMt Pottah as a forged in¬ 
strument,' and their Lordships regret that on the 
Holiest 4!Dnsideratioii they are hot prepared to differ 

from them in these conclusions*. When false wit- 

• • 

nesses or forged deciunents are produced in* support 
af a ca£e,<,jtlie fact naturally creates suspicion as to 
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<<64. the case i itself; and if the evidence on which their 
' Lordships act depended in 'any decree for its cred;- 
I^V^iiPvovsB weight on such witnesses* or document, they 

would have p<;ased as to their couctusioo, The fact 
CMPHQCft Is not so, however, in the present case; their Lord* 
l»Ai^QQft. »hips believe they have to deal with a Just Case 
looiishJy and ' wickedly attemptod to be supported 
by false evidence. This misconduct must not 
mislead them in the advice they will have to tender 
to Her Majesty, which will be that the appeal be 
sust^ed, the decrees complaineci of reversed, the 
plaint in the suit dismissed, and any costs which may 
have been p^id by the Appellant in the Courts below 
re^funded, b^ that no costs of the appeal, or of ’ an^ 
of the proceedings below, be allowed to the Appel¬ 
lant. 
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SEVVAJI * \JjlJAVA Raghunadha 
VXloji Kristnan Gopalar 


Appellant. 


AND 


* • 

Chinn a Nayana Chetti Respondent.* 

On etppeal from^he^udder Dewanny Adawluf^at 
* Madras. 


^HIS suit was brought in the suboi^inate Court 
of Compaconum by the Appellant, the Zemindar 
of Madukur, against the Respondent and others,, io 

• 

• Present : Members of the yudictal Committee ,—The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Master of the Rolls (The Right tHon. Sir 
John Romilly). * 

Assdssars 'ITie Right Hon. Sir Lawrence *Pecl, and the Right 
HonTSir James W. Cdlvile. 


rath ft 13th 
Dec. 1864. 

Suit by A. 
to recover 
real estate in 
the possession 
oiB and of his 
predecessors, 
whose title 
had been nn. 
challenged for 
forty-four 
years, on the 
ground that 
the estate was 
mortgaged 


only by A 's ancestors, and that S. and those claiming nnder him were 
only uAifructory mortgagees in possession. Held, that the onws pf 0 ‘ 

• ioddi vras on A,, who could only succeed by the strength of his own 
title, att 4 by reason of the weekncss of B.'s title. 

•if a p|Ay put in evidence-in support of his title, documents proved to 
bo fpttted, out the other^ evittence adduced by bim is not impeachei!, 

• tbe Cou^, in refecting the forged documents, will lake the unlmpeachea 
s evidence into consideration, and if satished, adjudicate thereon. „ _ 
Act. No. XVI of 1853, c. 4, enkcts, that no special appeal Shaa Se, 
_»et shell' any decision be reversed, alteasd, or remai\^ffia by nay to' 
Ilie StOBAer Courts upon the gropnd that the decision of any qutoNdo* ef 
toet b coibtrara to, or not warranted by, evidence taken, or a«qF paob^ 
bi^ty de^Nicea fnwn the record field, that efnaetweat wwatolM 
earvied to its full *legitiniate extent, except wfce^ the decrto 
hsferier Court is founded pn an inference of lae, when a speciel appeal. 
Heste the SHdde^ Dentanny 
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i 

A 

recove? tlje village of Udayamarttandap^uram^ wbicl^ 
had been in the uninterfupted possession ol ‘tl||e 

r ^ 

Respondent and those under whom he claimed for 
upwards of forty-four years before the institution of 
the suit. 

The case of the Appellant waS| that one T^^yilayd his 
grandmother, in the year 1805, mortgaged the village 
and the title deeds to one Palaniyqppa Ckeiti for 500 
pansi vender SL mortgage Bond, and put him in'po'S- 
session, stipulating that he should enjoy the same tn> 
lieu <# interest, and restore th^ vitiage on ''repayment 
of the mortgage mbney. The Respondent^ on the other 
hand, relied (^n his length ot possestsion, contending^ 
that Palamiyaibpa Cheiti, through whom • he claihied^ 
became the absolute owner of the village under a Bill 
of sale, dated the 13th of May^ 1805, executed by 
Valofi Maihken Gopalar, the Appellant's grandfather, 
in consideration of the sum of 250 pons, and he sub« 
mitted, that the burthen of profrf was on the Xppel- 
land to prove the allegation that the village was, as 
he alleged, mortgaged and not sold. 

The plaint was filed in September, 1843^ 'agamst 
Parvatiachi the widow of Palaniyisppyt Chetti, Sefva'' 
nayaki^ Tevan, his Ijeir Selvanayakd Chetti, Subbli 
CHtki, and Vaidihngar Chetti, the son . of one Copala 
Chetti, and the .Respondent, Ckinna Nay ana Cttetti^ 
The plaint alleged that TViyiVeye,* ^‘throigh * whom 
the traced his 4 itle, bad, in tW year ^.41803^,' 


Thus wh«A Jttdgfe of the inferior Court stale that the iucKnation 
Ha bis opinion wak thsft th^ pm been a sale, but that the DefetwlaM 
douldaot rely dint defesi^i! because be hairattempted to stnutgtbefr 
his cwsp by a forced Bill ef'tiate, afUi that the estate, if not sold, muiB 
havedmen inOttgt^od.,ks iiu>isted by tl(« Pfetintlff, and. tbereupon decided 
fvr^^r pRnw tbat«tbe estate was mortgagedsuch judgment was 
a4kding offac^^ an lnf«t?ence of law, and analogptta 
* ju^go to a jurv, and, in such etrcunistancvSi a 
Skft/efiir^J^gHMv Aoawluf lie? frutti such dcc««« 


'>5S 
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Mortgaged ’ the estate to Palaniyappa Qhit^t and tl^ 
the alleged Bill of sale in that year by the Appeljanra' 
grandfsthec, V'thji Maikien Gihio’’. • 

as *he had died in 1799. before the date of the alleged^ ^ 

Bill of’sale,, and prayed for 1 he delivery back o( the ^ 
vilhge on repiymint of the mortgage money. 

The Respondent ajone appeared and, by his answer, 
relied on the fact that the estate in question had not 
been in the possersfon of the Appellant or his ancestors 
for the last forty-four years, but had been in the pos- 
sessioa during 'tbit time, with the and other 

rights, of the first defendant’s husband, and then of 
. the third Defendant’s fkther, afterwards of the third 
Defendant, • and the Respondent sncces^vely ; that the 
Appellant’s grandfather, Valoji Mmkken •'»'* 

soU the village to Palaniyappa Cheth, by a Bill of »te 

'datea the 17th of 1805, lor 250 /ow*. and that 

the village had been registered in Push 12«? (1805), 
in hit name, as the sole proprietor; that as the s^oird 
Defendant was a minor, his mother and 
Parvaiattu AM, s 51 d the village to tjie third De- 
■ fendaift’s father, Goptla Chetti, .on the iStli o 

mt^ary, 1813, for *50 /<>»*. P“‘ h"” “> P"***- 

•Sion theriof, and got it registered in his name aS the 

sble proprietbt; that Oopala Cheth, on ‘he i > o 
?«*-, 1837. sold it to his son, the third Defendant 
who eonlSnued-in possession for a great number of 
• .yeaw, haviag improved it at, a great outlay ; that the 
estate/shaving been for a tong time in Defendant s pw- 
session by virtue of a mortgage lien derived froiq|he 
"tifird Deiendant, was afterwards sold to him on the 
..13* of July, 1845, (or Rs. 1 a,iso,’under a yjpstered 
Bill of sale, and that the Respondent had furtlier r^- 
tirired and’ improved it.at a U»ge outWy. U was 
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kinder insisted, that the suit was barred by cl. 4, 

*18, Mtfti* Reg. li. of iSotJ; and that that Plaintiif’t|^ 
allegation that his grandfather died in 179^ , was 
not true, and tliat he was alive in the year 1805. 

The cause being at issue the Appelta.nt examined 
witnesses to prove the alleged mortgage by Tayila^et to 
Palaniyappa CKetti^ and of the demands and promises 
at different times to restore the village. The Respon¬ 
dent put in evidence, among oih^r documents,., tb^t 
alleged Bill of sale by Vaibjt Maikken Gopalar to 
Paianiyappa Chetti, of the estate ip question, ^ dated 
the 15th of May, and ‘ rt 4 e receipt,of the same 

date. As the witnesses to this instrument were dead, 

if • * 

three witnesses were examined to prove some of .the 
attesting witnesses' handwriting. These instruments 
were challenged hy the Appellant as forgeries. 

The acting Judge of the subordinate Court of* 
CamhacQSLum (Mr G. M. Svitnion)^ by his decree, 
dated the 17th of November, i85r, declared that the 
estate was only mortgaged, and oVdered the Respondent 
to relinc^fiish the village to the • Appellant an receipt 
of 300 pon$.t andtp pay the Appellant’s costs. . . 

The Respondent appealed from his decision to the 
Civil Cqurt of Comhaconum, and *amOng, his grounds, 
of appeal, again retied bn the Bdi of sale in 1805. 

^Oo the 26th of Octdher, 1854, Mr. Scpttf the Judg« 
of the Civil Court, gave judgment op. the ^pp.^al ^ 
ioHovys.. " I agree wiih^ the acting suBordinate Jud^c^ 
iit thinhmg that the Plaintiff's grandfather, 

^opelpr died before the date of the ex- 
hibf^'3 4 (the .Bill * of sale and reeVipt^ 
the l^th of M^y% <895^ and consequently that thieee 
documents must be con>idere<f as lahrications, the* 
^^spmpticn now adnamed by .the Appl?llant,, that 



ON APPEAL FROM THK’EAST INDIES. 

wi^y were in reality executed by ^ouogef 

lirdther, bid: were 4 ravrn lip inthe^name of the elderi 
because the mirass was still registered in his natnei • 
being without any proof whatever. 'The Appellant^ • 
has, thefe(ore>^ failed to show that the village was 
sold^o Paianiyapfa 'Chetti^ and if it, was not sold, it 
must have been mortgaged, as contended by the 
Plaintiff, and I must, therefore, afRrm that part of 
the decree of the lower Court which decides that the 

o 

villiige was mortgaged. At the same time, judging 
from the Various de^i^^^euts obtained by the Appellant 
from the Collector’s Office, I ant inclined to think 
* that the village was sold, and that the £ill of sale has 
been lost, and i am of opinion, that thi Appellant has 
broken down his own case by making it rest In title 
. deeds that are evidently fabrications ; he has resorted 
to forgery to establish bis claims, and he must take 
the (Consequences of his , own act. Court is not 

at libWy to assume for him a position which he has 
himself rejected. Although, therefore, I afitn that 
part of the subordinate Judge’s decree, f'cannot con¬ 
cur.* with him in thinking that 'either justice or .the 
practice of the Courts requires that a village, so* 
.'greatly improved ai to be worth upwards of Rs. 
12,000, shoul 3 «be delivered up to the mortgagor for 
lestf than a tw'entieth part of the sum. The mort¬ 
gagee* intitiy to be remunerated for the improve- 
*iiieil^s ]|je ha& made, but for l%e purpose of ascertain¬ 
ing wHht they lire, and in order that a fresh decree 
.iiiay be passed on that pdiat only, t remand the suit 
io the Court of original jurisdiction. The pgrttes 
.willVpey their own cost^ of appeal.” 

*tHe Res^ndent presented a ^special appeal to the 
Sudder Caurt agatusf the above decree sof the Civil 
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irf9Urt^ butjlt was dismissed on the ’ ground that thh' 
Court could not admit a spiecial appeal, while the 
suit was remanded. 

The suit being remanded to the subordinate Court, 
for the purpose of taking evidence in regard to the 
improvements by^ the mortgagee' and those claiming 
under him, witnesses were called for, that purpose by 
the Respondent. 

The subordinate Judge (Mr. Innes), by his revised 
decree, decided that the decree originally passed 
should stand without alteration. 

* < r 

The Respondent appealed from this revised decree 
to the Civil Court, but the Civil Court dismissed such 
appeal ^ - • , 

Wberaupan the Respondeiit presented a petition 
Jil special appeal to the Sudder Court for the'follow* 
ing reasons ; that the deciree in the appeal which 
dealt wikh the title to the property, was erroneous. 
That the Civil Judge would evidently have found in 
Petitionc^r^e favour, only for the Bill of sale and 
receipt. That no attempt had Seen made to show 
that these documents, if forgeries, were fabricfated 
by him, and he submitted that his title, wl^ch 
was admitted by tiie .Civil Judge to be sufficiently*, 
proved from other sources, ceuld not be vitiated by 
the mere fact that two fabricated documents were 
handed over to him when he purchased^ the pro¬ 
perly. That the .Plamtii! in ejectmeat must re« 
4:over upon Uie strength of his ovi'fi title, and that 
ihh» had been found against him bytfaeCiviJ Judge^ 
i hat the Plaintiff*s claim was barred by the ReguTa- 
lion of JUmitatioHs. That the, decree of the jCivtl 
ibdge w^as also erroj^eous, since the evide^nce |»oVed 
that considerable sums had beetf 'laid'eut in impiWb- 
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uients, and‘that mere variance, or vague,n6%s^ as to ihci 
* ^Igrrectse amount, did not justify him in utterly rejecting* 
the claim.* 

On the 6th of September, 1858,.an Order was 
made by the Sudder Coart, admitting the special* 
appeal. • 

After hearing the appeal, on the*5tb of March, 
1859, the Judges of the Sudder Court, (consisting of 
■ Mesi^rs. Hooper, Strange, and Phillips) reversed the 
decrees of the Coart bdlow and dismissed the suit. 
The mateual part^f the decree was in these terms ; 
>->“Inarcas£ like ti^pVesent, wh^re there has been 
lengthened occupancy, .with repeated transfer front 
•one. party .to another, jt was imperative on the 
f^laintiff to show that, during this loi^g* interval, his 
alleged rights had been acknowledged; but it is 
'plaiir from the deltree of the Civil Judge, that 
iie*h|s not accepted wlhatever evidence the Plains- 
tiff may have adduced in proof of such recogni¬ 
tion of title in him. 'The Civil Judge, in concurring 
with the Subordinate* Judge that the Defendant's 
exjfijbits, Nos. 3 and 4 are forgerie.s, observes, that 
as«the Defendant has failed to show that the fhnd. 
,wa^ sold to^ Palaniyappa Chetti, it followed that he • 
'must have received it on mdrtjgage. The Sudder 
Adqwlut cannot concur in such a concius'ion. Indee^, 
in the^ n^xt succeeding paragraph the Civil Judge 
, Himself demonstrates it to be untenable. He there 
recoilf^* his opinion, based upon various documents 
obtained by the Defendant from the Collector’s olEce, 
*that, the land actually was sold, that the Bill of sale 
has been tost, and that the Defendant has propped 
up his case with fatft'icated documents. I'he Civil 
Judge has thought t||iat such Fes 4 rt on hts part ‘prie>* 
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dudes him ‘trpm giving a decree in his favour, ft i»‘ 
‘appatent to the Sudder Court that, owing to» a ' 
presumed legal bar, the Civil Judge has given a 
decision on a point of fact against his own conviction. 
The Sudder Adawlut are, therefore, of, opinion that 
there is no such bar in the case. The land ,bas 
passed from 'hand to hand; and it is hard to 6x the 
presumed forgeries upon the Defendant. He may 
very well have derived the documents as the muni¬ 
ments of title from the last vendor. Nor, in a case 
like the present, should the Plaintiff gain <his^ cause 
upon the weakness of the evide'iice on the othtr side. 
But, as above^ observed, the has found docu*. 

meiitary evidence derived, out of the. Collector’s 
records, estahhshing, in his opinion, the fact of the 
disputed sale; and it is clear to the Sudder Adawlut 
that the Defendant i.s entitled ko the benefit of this 
opinion.’i ^ •" 

From this decree the present appeal was brought. 


Thc^ Attorney-General (Sir R. Palmer) and 
Mr. W. IV, Mackeson, for the Appellant. 

« p f 

, r 

First. A special appeal ought not to have bren 
admitted by the Sudder Court, as none of the. 
grounds allowed by Act, No. XVI. of 1853, with' 

• f 

respect to special appeals, existed. It was not c,pm- 
petent for that Court, to reverse, or jlter the ^decree 
of the Civil Court, on any question oF fact, upon the 
assumption that such decisions were contrary tc^ 6r not 
warranted by the evidence taken in the suit, or upon 
any probabilities suggested by the Sudder CouVt. « ’ 
Secondly, upoiic the merits, we submit the decree 
was errtineous. The estate iVas mortgaged by the 
Appellant's grandino/her to Palaniyappa €hetti\ii the 
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• * * • • 
yegir 1S05, and could qot have been lawfully sold by* 
ffer. The* right of redemption w^s kept aliv& by ^ 
demands upon and admissions made by the mortgagee, 
or thos^ claiming under him ever since. The Bill of* 
sale and the- rec^pt of the 15th of were * 

satisfactorily proved to be forgeries,* and there is no 
other evidence from’which any valid sale could be 
. established or ever presumed. 
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Sir Hugh Catrns, Q. C., and Mr. Ponttfex, 

appeared fo»dhe Respondent. 

- 'S* • 


Their Lordships, however, without calling upon 
‘them, delivered judgment by * 

. * * * 

The Master of the Rolls. 

■ 


. Their Lordships are of opinion that the decree of 
^^^Sudder Dewanny AdOwlut must be affirme^. 

Tw^ questions are raided in this appeal; first 
whether the Sudder Dewanny Adawlut had power 
under the Act, No. XVI. of 1853, to permit a special 
. appeal in this case; and secondly, whether on the merits, 
the?decision of the inferior Court was correct. On betb 
these points their Lordships concur with the Sudder 
T>ewanny Adawlut', but in order to explain the vi^w 
they take of the application of Che Act, No. XVL 
of 1^153 to this case, it wdl be convenient to refer to 
the fads if t^is*appeal, and in doing so to consider 
the of 'the case. 

It is*a suit instituted by the Appellant in Seg- 
tember^ <849, to recover •possession of a village 
which has been held without distujbance since the 
year 1805. The Appellant alleges, that *ift. the 
month of J^day in that year Ta^laya^ the widow of 
the former owner, Valojt Gopalar^ who hatl ao powec 
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,lo sell, nfade' a mortgage of this village for 300 
to Balantyappa Cketti^ and put him into possession 
on an agreement that the usufruct of the village 
'Should be set o€E as against' the interest on the 
mortgage. 

To succeed in such a ease as this, it is obvioua 
that the burthen of proof lies on the Appellant. 

A Plaintiff who alleges that the ancestor, focty-. 
four years ago, made a mo'-tgage to the ancestor of 
the present possessor of a property, and by virtue 
thereof seeks to dispossess th§«' present possessor, 
must prove his case clearly and' indefeasibly. He 
aiMst succeeds by the strength of his own title, and* 
not by reaso^i of the weakness of his opponent’s. It 
would be contrary to all principles of law and justice, 
that upon such an Allegation, 9 Plaintiff should be> 
able to^ require the present possessor to prove his 
title, and if be failed in doing so to dispossess him ofi 
the land in question. 

The first materiaJ thing, therefore, is to examiae 
how far the Plaintiff’s evidence establishes the fact 
of ‘ the mortgage. Tbe original mortgage i§ not-j^o- 
duced ; no copy of it is produced; it never was regis* 
kertd. The whole of the evidence respecting it is 
that of three witnesses, Ananda Piliait yfi- years, 
'Tambi Servagaranty sixty-eight or sixty-nine years,, 
and Venkatasesha Ayyar, seventy years, who afi swear 
that a mortgage of the village iii question, Toi' 300. 
pottSf was executed - by Tayilayay in her hobse, at 
lO or 11 o'clock in the morning, and that shecreceived 
to 300 pons in Ti^njore panams, *• 

NotwKbstanding the Qaiinute^ accuracy of these wit^ 
nesses’ recollection,| their Lordships are,of opinion,, 
that it w(Aild be tetn dang‘erous to act -upon this, 
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• . * * 

evidence, if unsupported by any other .te'stimory, in* 
Qfder to disturb an uninterrupted possession of forty- ' 
four years. 

There is also evidence of some applications by the 

Plaintiff,* and • by the preceding alleged owners of the * 
*•* • 

equity of jedemptfon, to redeem the tnortgage. But 
with this exception, ,the Plaintiff’s case is in fact 
wholly unsupported by any evidence adduced 

by him. The Court of original jurisdiction seems 
indeed principally to have relied on the Defendant's 
, evidence for the ai^^ort of the Plaintiff’s case. It 
may uniioubtedly sometimes happen that the evidence 
• adduced by the Defendant, instead of supportin’g his 
^ase, may establish that<of his adversary. It remains 
to be examined whether that is so in the present 
instance. The Defendant alleges that Valoji Gopalar 
sold *the village to Palaniyappa CkeUi, through whom 
Ih^ Defendant claims. He puts in evidence»a Bill of 
sale jfurporting to be executed by Valoji Gopalar and 
supports it by many ‘witnesses. This document is 
clearly shown to have been a forgery, and* it is not 
oidy sufficient to destroy this supposed Bill of sale, but 
to^throuf discredit on the oral testimony which 4 he 

• 

•Defendant .adduces. But their Lordships are of 
opinion that "it goes no farther, and that it does not 
follow, because the Bill of sale adduced by the Defen¬ 
dants .is ^orge^ that the evidence adduced by the 
.Plaiqtiff mjuSt* be correct.^ It might be possibly 
an adgantageoiis rule if, as Mr. Scott expresses 
in bis judgment, that where a party “has re- 
s;prted to forgery to est^ljlish ,his claim, he ntust 
take the consequences of his own* act, and that the 
Court is not at liberty to assunie for him % position 
which he^hhs himself .rejected” (a). 

, (o) Ante p. 155 ' 
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. . * 
But th^ir 'Lordships are unable to arrive at tliat 

• * 

conclusion, and ar,e apprehensive that if such wAs 
the practice adopted, some cases might occur, in 
which the CoUrt could not determine the peint in 
issue in favour of either party. We think also, that 
in this case, eyen if this rule were adopted, it is 
pushed too far, as, though the Bill'of sale is found to 
have been forged, the knowledgepf the forgery is not. 
brought home to the Defetjdant. We find also in 
a recent case. Ranee Surnomoyee v. Maharajah 
Sutteeschunder Roy {a), this„C5)r.fmittee gave.e’ffect to 
the ^Defendant's fitle, although a document by which 
she sought tto strengthen it was found to be a forgery.* 
The evidence which is not susceptible of being 
forged is primd facie strongly in favour of the 
Defendant. 


Possession of the village,*by persons through whom 
the Defendant claims, is proved by accounts,regis¬ 
tered in the years 1805, 1806, 1807, 1829, 1839, 

1844. i^n arzee of 23rd of Mqrch, 1816, addressed 
by the Tashildar of Mannargudi to the Coll^ct9r of - 
Ta^jore^ and the answer of the Collector ol the *ipd 
‘ of April following, speaks distinctly of the village^ 
having been sold to ^Gopalar Chetti ip 1804, a year' 
previous to the pefiod alleged by the'Plaintiff as the 
date of the mortgage by the Tayilaya. 

We think the preponderance of evidence is in 
favour of the defendant, even if the burthon of proof 
lay on him. However much the want of trust* 

worthiness in the evidence of cases from India is^o* 

• 

be regretted, we ^canpot by reason of the proof that a 

document adduced by one party is forged, transfer the 

property, in which |e and those, through* whom he 
. * * • 

(a) ifVnle p. 124. 
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ckim's have 5 een in possession at the date of the suit* 
for Jforty>four years, to another, who has not, in the < 
opmion of their Lordships, established any right fo it 
himself. If, therefore, the case had corpe before their 
Lordships^ unfettered by any question on the Act, * 
No. ^VI. of 1^53, Ahey would have had* no hesitation 
in concurring with the Sudder Bewanny Adawlut^ in 
holding that the Plaintiff had not established his 
case, and that his plaint ought to be dismissed. 

The remaining point on which the Appellant 
mainly relics is, however, one of great importance; 
and, if •det^rmined^^ his favour,^ supersedes the 
question of merits. , 

T!\e point is that by ree^son of the proviso in the 
4tTi paragraph of the 4th clause of the Act, No. XVI. 
of 1853,^ the Sudder Dewanny Adawlut had no power 
to admit the special appeal. The words of the clause 
areUj^se. “Provided always, that no such special 
appeal*shall lie, nor shall any such decision be re> 
versed, altered, or remanded by any of* the said 
Sudder Courts, upon Ahe ground that the decision of 
any question of fact is contrary to or not warranted 
by tiie evidence duly taken in the cause, or any prt>- 
b,ability deduced from the record." 

Their Lordsliips think it of great importance that 
this provision ^ould be carried to its full legitimate^ 
extent, ^an j tb^t, no appeal should be allowed on 
^account of difference of opinion as to the value of 
evidence! But their Lordships concur with the 
Sudder Dewanny Adawlut that this is not the 
preient clise. Mr. Scotty wliose judgment is appealed 
from to the Sudder Court, does not Hud, as a fact, that 
the Plaintiff bad proved the mortg^e he alleged.* On 
the contrarv^ he statep the inclinllion of his opinion 
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'to be, thdt , the evidence proved a sale, but thStt 
the Defendant was not at« liberty to rely on that 
evidence by reason of his baying adduced and relied 
on a forged Bill of sale. What Mr. Scoit does 
find is a conclusion of law. His words aie these: 
**The Appellant has failed to show that the village 
was sold to Palaniyappa Chetii^ and if it was not 
sold, it must have been mortgaged, as contended 
by the Plaintiff, and I must, therefore, affirm, that' 
part of the decree of the lower Court which decides 
that the village was mortgaged' 

The Sudder IXewanny Adawlut considered'' this not 
to be a finding of fact, but an inference of law, and 
accordingly allowed a special appeal. Thejr Lordships 
concur in this view. By way of testing the accuracy 
of it, it may be supposed that*the case had been tried 
before a jury in tiiis country, find that the Judge had 
directed the jury in the words of the Civil ,J«dge 
which I have just read, namely : " The Appellant has 
failed to 'show that the village was sold to Palani- 
yappa CAetii, and if it was not sold it must have 
been mortgaged, as contended by the Plaintifi. ..It is* 
your duty, therefore, to find that the village •■was 
mortgaged." 

Thehr Lordships entertain no doubt that a Bill 
of exception or misdirection to the jury would 
have been sustained if such dire^ction ;,had been 
given. That is, that a statement»would ^ have 

constituted a misdirection in point of law, upo*h the 
reliance of which, the jury found the fact of the 
mortgage. . * * % ’ 

Their Lordships, therefore, are of opinion, that the 

Act, «No. XVI. of 1853, does* not prevent a special 

■ . * 

(fl) Ante p. 155. 
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• • • • 

*a|>peal in Xhis case, and that ihe Dewannv^ 

^dawiut ,was right in* admitting the appeal and 
dismissing the Plaintiff's plaint This appeal will • 
be dismissed, with costs. * 


JosiAH Patrick Wise and Aynun| . 

BE8EE. \AppelianU, 
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j^espondenfs 


On, appeal from the Sudder Dewanny Adaw/uf 
• *at Cakuttf^. 


>f ■ 1 

X HESE were two appeals by Ihe pame parties from 
decrees of the Sudder Dewanny Adawlut. The first 


fl4th k, aSth 
P«li i 8$3; 
and 

1st & and 
March 186s. 


^ Present at the hearing of the first appealMembers of tne 
yuii^aHO^tMmUUe—ThQ Right Hon. Kingsdowa, the i^igh^ A u h 
Holf Sir Edward Ryan, and thii Right Hon. Sir John Taylor 
Coleridge. ' #n»yataG^ 

’ Msissors : The Right Hon. Sir Lawrence Peel, and the Right ^ 

Hod. Sir James Vlf. Golvile. Reg. XI pi 

At the second appeal 5 The Right Hon. Lord Kiagisdown, tie 
Right Htm. Justice Knight Bruce, the Right Hqa. , the jpf mvenii^^ 

tord JusUoe Tuiiwr. • 

A ' The Right Hon. Sir Lawrence Peel, and the Right first, 

Hon. Sir James W. Colrile. ^ 

, • • ,stoh of such 

. * , t lamd* j(S we^ 

at the time ai the sale iij the possession ^ the Zffmndati' and 
secondly, under mcs. 30, 32, and 33 of tha^ llep^uh^pn, ,tp set asi# 
hy amt ail suh-‘Cemifes created since the Deoehmal Setfjement by tm 
, Zemrmtff last seised, or his priXecessors, 

Vouenks, foqning a Shunnee Tahoi before the Decennial Settlement 


x -23 
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appeal was <■ brought from a decree of the Sudder 
Vman^y Adtmlut pf Calcuna, dated the. 30th 
'w ^ *^561 which reversed a decree of the ZilM 

Court of Hdywitfsifigh in a suit instituted by the 
' second Hespoudent to obtain possession and eje^ct the 
Appellants from \twelve and half ^anms shares ' 
Mousuhs, DaUin KhcUikaprosad SkUrrjAhad, and other 
Mou»ahs, which were held together as a Shikmee 
TalaoK dependent on the Zemindaryt Tappal<r 
Cooreehkuyt under an ancient hereditary Mocurrery 
tenure, at a fixed and perpetual anfy«il reserved 

and made payable by the Tahokdars to ihvZemindars 
for the time. Jlie second app*eal was from a decree • 
of the same Court of the saide date, made in another; 
suit brought by the first Respondent to recover an 
eight annas share of part of the same Mouzahs* 

The two suits, Ih' subject pf the appeals, were in 
substance identical, the parties being the sarae,-»^hd, 
although relating to different parts of the prol|)erty, 
were under the same title, and subsrantially one suit. 

The facts* of the case and the principal grounds of 
the.argument sufficiently appear in the judgment. 

‘ The Appellant's contention was, first, that "Ihe 


Zfmi^ar by ifoc»trrery ««»«»»» fi*e<*J*»*» "J 
rSumptioo hy a purebaser under R«g. XI. of i«2?, « 5 cl. 30, 

took »bee in Possession of the MmnAt was tskes from 

™ »l«>rtly afterwards died, leavit,g s -^^ 0 % 
the i.niiirr frnUi her deceased husband, ad<^ed an infant eon. 

i?Xted fJSfor Hida-tbat 

Sa£SSi*i? Ia««k procM^iop »» pnimnptioii in towor t* Oi* 

^ »ro*lMdr rtowisg '» 



nil S j^sseiWon ronsistenfr vbh C the evidence m Ivtnveic 
jhty mjitst be very, sitting to i:cM|nterbalance the ^weight of |0en 
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meitzaks formed! a Shiimee Talz»k\ht(ote fl)e 
^^ecettaial .Settlement *HeW the Zemindar bj* *a 
Mecifrrery, tenure at a fixed rent, and not liable t(| 
alteration Second, that as the purchase was madn« 
^ *^3J» and the suit brought in 1853% the claim was 
barfed by the * Ben* Reg. of Limitations III. of 

^ 793 * *®c» 14. which prescribes twelve years for the 
recovery of the estate. 

•> The Respcodents’ case was, that the moueahs 

formed j»rt of the Zemindar and were held Khets 

by the a^the^ time of a sale of the Zemin- 

dary, under Ben. Reg. XL «f 1822, to .realise 

.arrears of Government revenue, an 4 that the pur- 

^eteser, and those claiming under,, become thereby 

entitled to the meuzahs. 

« 

.Upon the hearing of the first appeal, 

The Solicitor-Generai (Sir R. Paime^ and Mr. 
Z.eifk, appeared for the Appellants; and 

Mr. Roit, Q. ^C., and Mr. Field, for the Re¬ 
spondents; * 

"^When their Lordships reserved judgment * until 
the hearing of the second appeal. On the seeoncf 
’^ase comingf pn. • , 

The' Attorney-General ^Sir R. Palmer) Aad 
htr. ,£iithr again appeared lor the Appel- 

i • lants; and * 

<• 

Mr. Roll, Q, C., and Mr. tV. H* MelvUl, for 
.• . tba Respondents. ♦ - * ,, 

\ ' * • 

Their Lordkliips’^ fndgmeht having beeif 'rererved^ 

was now ddivered by 


1^1^' 
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' Tiie {Ion; the i^ord ^JUSTICE T^RNEft. . 

/ ' In t^e mnrtth of December, 1833, k Zemimd&p^^if 

^ called fuffak Co^i^Muy^ In the Cofleetd^te 6f 
>ZiUikh M^^ensin^h^ wae put up for safe by |mblic' 

‘ auctten to satisfy arrears of Goverfiment revisiure^ 

'under Regulation Xl* of i82i. . ' 

It was purchased by or o«ii behalf ^ BkoBakny' 
Achntjee C&owdty, * and it was not disputed that the 
purchaser acquired whatever rights in the Zemindsry 
belonged to the Zemindar at the time of the Dece'n- 
nial| Dr Perpetual Settlement., ^ was entitled to 

r 

the immediate possession of such lands %is it the- 
time of the sale were in possession of the Zimikdary 
and be had a right under" the Revenue sale lai^. 
to set aside by suit ail sub-tenures created since thfd 
Decennial Settlement by the Zemindatf or any of his 
ancestors. , 


Within 'this Zemindary were certain moud^s,, 
which, or pofticwis of which, are the subject of' the 
two suits now in appeal. These suits relate to a dif¬ 
ferent parts o^ the same property, are between the 
same, parties, depend on the same evidence, and ire 
substantially one suit. * 

The motimhs in question were alleged by personi ' 
now represented by the Appellants to form‘ a SMkntii 
Taiook created before the Decennial Settiemepi h^ld 
of th® Zemindar by ^acurrery tenufe^* z. “at a 

u 

fixed rent, not liable to alteration» , ^ 

The purchaser, on the other hand, whose interests 
are ,,n6w represented by ^the Respondents, insisted „ 
that these meuaaH wete part of the Zminddty, ancl, 
were ^eid Men by {he ' Zemznda^ at the time of the ‘ 
^salc , anS that the purc|aser, therefore, becagii entitled . 
id them. Possession of the Zemlndary wa» ordered 
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to "he deliver^ to the ^orcbaser^ and his* ageet was * 
pu^ possession of the lands in c^uestion as part ol 
the Zemindary. His possession, however,, was di«- 
puted on the grounds lalready stated by tVe persons 
elaiming a*s Tikhokdars^ who insisted that they were * 

*iit possession of thf^ lands in that character at the 
time of the sale. Aftejr much litigation, the Sudder 
Court was of opinion, that the Talookdars had been 
in possession at the period in question, and ordered 
the possession to be restored to them, the purchaser 
..being left tcf institute^ regular suit to set aside such 
possession. • * 

• Under this order the p'ersons claiming; as Talook- 
dait Were put into possession of part of the lands in 
dispute in December^ 1840, and of the rest eqrly in 
1841, as appears by certain dakhulnamahs in evi> 
dence Tn this case. . 

V w 

ThT^ decision left the right undetermined*, and 
settled bnly the question of possession, and it became 
neces,$ary for the purcttaser of thq Zemindary^ if he 
meant, to institute any* suit for the .recovery of the 
lands,;;to * institute it within twelve years from this 
• .time.* But about this tim^, that is, in the year 1840 ' 

QIC 18411 Chowdryt the purchaser, died, leaving a 
widow, and the* anrid’ow and the mother of C/iowdry 
becante his representatives^ The widow, as she • 
alleges, *unAer made by her husband, had 

4 q ^Qpt, and adopted, a son, and neither the 
. validity dt the nor the fact of adoption is in 
coptroversy in this case. She instituted a suit t» 

‘ 185^ tht recovery of this property, which failed 
upon merely technical grounds, for want of a siffh^ieitt 
..stamp on the« proceedings, or for (some such reason. 

In 1855, the first suit under appeal %as com-/ 
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As regards any bar arising frnitt tbe jftf- 
gu|aiions of'Limitations, tliis suit must be treiit^jlf'as 
if it had begun in 1853. 

.The Appellants, in their, pleadings insist,' that'the 
period frbm which, the Respondents' obligation fdsue^ 
'commenced is to be calculated from the time bf the 
phrchase in 1833, and they, therefore, insist on the 
Regulation for" the limitation o^ actions* in bar of 
the'present claim ; but they do not by these* pltsad* 
ings insist on such bar if the period is to be cal¬ 
culated from the time when.the-^ossession was taken 
from the,purchaser in 1840 and r84i'^ and we are 
clearly of opinion, that this is the period from which 
the time must be computed. The “death of •the 
purchaser and the minority of the heir would clearly 
take the case in that view ouf of the Regulation of 
Limitations. The rights 'Of the parties, therefore, 

It 

must be decided' on the merits. 

The real question, which is one of some difficulty, 
is, whether the lands in question were constituted a 
Talook previously to the Decennial Seitlcirent in 
^790-91, by the then Zemindar^ as alleged the 
'Appellants, or whether they were at that time* held' 
kkas by the Zemindar as part of. his ‘Zemindary, as 
alleged by the Respondents. 

The title set up by the Appellants is this they 
allege that the lands in question"* were granted by 
Ohpus Khan, the then Zemindar, by two Sunndds, 
one dated in 1779, and the oiher dated in *1784, at a 
*|fxcd rent to his sister, * Amina Behee, as ^ai^oj^d&r, 
in mudUdmash^ 01; for her maintenance at a ,%ed 

, 4 , • ‘ '1* 

rent. * ‘ 

ff tfhese documents be genuine, there seems to be 

1 ® ^ 

nb'reasonable doubt about the Appellaals' right. 
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Jhft’ fudge Tu the Ziilah Courf was of ppioton that,. 1863 s.» 

the^ 'are genuine^ and he, therefore, dismissed the • Wtsf 
’ Respondents’* Wit. ‘ • * 

Thd Judder Court, on appeal, was ,of a different 
opinion, and .made a decree in favour of the Re- • Rsnisii^ 
*spondents. ' ‘ • • • 

The first*of these suits was heard ’before us, on 
appeal, in February^ 1863. It appeared that the 

second^suit was cocniifg on for hearing, and we were 
oi opinion that it might b’e materia! to see some of 
^the original* document, and also to consider other’ 
evidence dot a( that time before us, apd we, therefore, 
dir,ected that the decision on the fir»t suit should be 
dftjayed till thp second had Jbeen heard, and that the 
Sunnuds relied on by the Appellants should be’ sent 
over to iJiis country. 

Soiife additional evidence has been printed, aii'l the 
papapa purporting to be (he original Sunnuds have 
been sent over, and the question now to be deter¬ 
mined is whether, upoA the whole, the Appellants 
have sufficiently establisheJ their case. ^ * 

.is -not disputed by the Appellants that these 
landn, beihg situate wiiliin the Zemlndary purchased ^ 
by^ the Respondents, are primA facie to be considered 
as* part pf ,lh« an(f that it is for them, 

the Appellants, who insist 011 the . separation of these 
lands f«om|the ‘funeral lands of the Zemindary, and 
• qn tl^eir settlement as Skikptee Talookt to establish 
their tiy*e* . 

^ To prove their case they produce papers purporting 
t<^*be the two Sunnuds to which we have alreatiy 
cefemd, , * • 

Nothing has been pointed out to us in the appear¬ 
ance of these pa pens ih owing* any suspicion upon 
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'thrm, hor^h^ve we been abie to discover anything 

' which'does so. - 

iiiboBUfte three deeds of sale, by Amina Bebee^ 

^Cmowd* and persons purchasing from her, professing to convey 
^ differeint portions of the lands as parts of a Talaok* 
One of these deeds is dated in 1808, and another in 
r 82 i. 

* & * 

There are also produced two other Sunnuds, one 
purporting to be dated in 1813,' by Asheena Bekee^ 
the then Zemindar ^ to Ay man Bebee (a purchaser, 
from Amina)i and another in 181^ by Ibrahim Khan^ 
the then Zemindar^ to Khosk Kuddun, a purchaser 
of a part of jhis Talook from Aymun Bebee, These 
Sunnuds purport to recognise and confirm the* ti^le 
bf the purchasers. 

In proof that Bebee had possession "of these 
lands as a Talook, in conformity with the Sunnuds 
granted; we have Chittas^ or measurement papers, 
signed by Ameens employed on behalf '^bf the 
Zemindar to measure the lands of the Zemindary in 
the years 4787, 1788, 1789, 1^90, 1791, and 1792. 
These Chittas describe the lands as the TaUSok of 
• Amina Bebee, 

We have further^ the detailed accounts of 
agent in receipt of the rents of thesd latnds in fhe 
year 1790, describing them as the Talook of Amina 
Bebee, , 

There are other measurement papers of Chittas' 
aifording the same evidence in the years 1^07 and 

l5'6. . 0 

There are then jJhroduced dakhilas or receipts‘''i»fof 
rent or,behalf ot the Zofnind^r for the Talook of 
Amina Bebee in the years 1780, 1805,^ 1817, 1820, 
nd liiaS. 
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Several other documents are in evidence 8howIn|t> 
i^fhey be.genuine, the same fac,t, that at an jeaifly* "ISSTI 
date and before the Decennial Settlement a Skikntee • 

T^ook had been constituted in faVour of Amina^ Mev«st)cst< 
at a 'Mocurrery Jumma, and that the landa 
iqctdded i^ it were'held by her or {persons claiming 
under her upjo the time or nearly up to the time of 


the sale of the Zemindary in 1833. 

/It * was established by the Order of the Court 
reMioring the Appellants to the lands in the year 1840, 
that they were in pi>sses$ion of them at the time of 
ttie sale, fof the Order was made Entirely upon that 
^bund, and decided nothing as to the title. 

• A'gainst this great body*of evidence there is really 
nothing which can be called evidence on the part of 
Jlihe Re’spondents, but they allege and undertake to 
s)iow*that all the documents relied on by the Appel. 
IdQt^^are forgeries. * 

A long experience in Indian appeals has no doubt 
satisfied us that the presumption in favour of the 
genuineness of documents offered in evidence in thrt 
eoutilry is very weak; but still it must not be held 
thaf the presumption is in favour of forgery; and vrhen • 
A long series of documents is, produced showing a 
reasonable origin of title nearly a century ago, a 
ragttlar deduction of that title, and a possession con^ 
sistent* wilh it;^•confirmed by the all-important fact of 
• s«cb.« possessfon existing at*lhe time of the com- 
mencew^tof the Respondents’ title of purchase in 


I$33, the evidence of intrinsic improbability should 
bebVery strong indeed which is te c'>unterbaUnce 


jn^eigfat of such testimony. 

, Still circuinslances may 


TV 

be sttfficbntly sirohg for 

• Xr-24 
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nHjfig. ^ ttlif ^arpo&e, And they have been held to be so iit 
/'wSSf this oase by the Jadgea of the Sudder, * r' 

remark upon the principal these cir-* 
^^Ciiowd!*^* .cumstances, but' it is material to consider them with 
Missif. . reference to the case set up by the Respoildents. 

f he case set tip by them is shortly and accurately 
stated til the Judgment Of the Sudiet Court in these 
terms: Tiie general allegation of the Plaintiff is, 

that IbrahAm K^kan^ the proprietor of the Zemindatj^t 
up to the time of the revenue sate, fraudulently set 
up this Tdhok for his own beneHtf^for which pfurpose. 
h« has found it conttenient to use the n4mes of his 
relations and connections, A/mrta Bebee (one of the* 
alleged purchasers from Amina) being his wife, and 
Amina Bebee, the professed Taloekdar of the Sun- 
nuds of 1186 (1779) and iipj (1781), being his^ 
aunt and the sister of t!ie then (rhous 

Xhan/^' 

If this case be true, no doubt the Sunnuds pur¬ 
porting to create this Talatflt half a century before 
the sale, and the various docu.nents long before tbe 
Sale referring to it, must be forgeries. On the ttther 
baud, if this documents be genuine, then the Re-« 
spoodents* case must be untrue* 

No direct evidence is offered against" the genuine* 
wess of the Sunnuds, but it is said that they caftnot 
have been made at the time when they, bead date, for 
several reasons, of whiclf these are the principaj 
First, ii is said that the Talook is not iheiitiooed 


14 fhe Decennial or Quinquennial Settlement ^s sucbi, 
aad that the landh are included in the DeceniUal 
Settlement, as part of the Z^nAindary for which the 
yaWdttf is assessed oto tltt Ztmind^, 
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• * ' * * • 

We have not before us the pa>1ic(tlare of IhesO 

l^ftlements, but assuming the, statements tp he 
accurate, the fact does not seem to afford airy strong 
inference against the existence of the Taio&k, 

If it Vad '.been an independent Taiooh it would 
havS been,liable to direct assessment Jby the Govern¬ 
ment, and would have.been the subject of assessment 
on the Talookdar, but being only a Shiktnee Talook, 
paying rent to the Zemindar^ the Talookdars were 
• not required to mention it, nor was it necessary for 
- the Zemineiar to do ro. , 

It is then i%id that tf the Sunnudf andf the various 
instruments by which conveyances of portions of the 
Ta/bok are aileged to havb been subsequently made, 
had been really executedl, those instruments, or at aH 
events ' some of them, would have been registered,, 
and that none of them have in fact been registered. 

Regulations have been pointed out >5 us by 
which*the registration ^of these Sunnuds or of this 
Talook (created, if at all, before the Decennial 
Settlement) was made necessary; and though the. 
obsefvafions of the Judges of the* Sudder, " that the 
dee^s want the authentication which registration* * 
would have afforded,'" and that 4he Talook wants the 
corroboration *which registration and its mention in. 
the tjuinquennial papers would have afforded," be* 
perfectly w%U founded and entitled to weight, it must 

•be considered whether, without this evidence, the 

• • 

proof b9not sufficient* 

^ A cirqumstance more stfongly relied on by tjje 
Respondents'' Counsel was this, *that these Sunnuda 
were never produced ^or mentioned by the« Appel¬ 
lants on several occas'ons on which, it is said, if* tshtty 
had really b^en. ill exisSenoe at that time, tjiey ought 
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, to bave beefi produced, and certainly 'would have 
beeniproduced. r r' 

First, it'is said that a litigation went on from the 
.time of the sale in 1833 up* to the' year 1840 with 
respect to the possession of these lands,' and that in 
the course of that suit no allusion was made* to these 
documents. But the answer giverr to this objection* 
much diminishes its force, viz., that the question then*. 
before the Court was not one of title but of'pos¬ 
session, and that it was only on the. question of title, ‘ 
as to which the Court had no. power in that ^ ^uit to 
pronounce any decision, that the production of the 
original Su^mids was of importance. Thougb* 
these Sunnuds were not produced, the title under 
them was asserted, and the Sunrtud of confirmation 
of 1813 from Alheena Bebe^ to Aymun Bebe& 
seems to have been actually f^produced on the and of 

I ^nir 

July, 1839. 

Another objection which was much pressed at our 
bar was,this :—^These Sunnuds describe the lands as 
La-khiraj and Muddudmash, whereas it is said that. 
they were not alleged to be La-khiraf the ithne 
of the Decennial Settlement, but were included in the 
lands subject to assessment, and that it wAs not till ar 

c < 

much later period'(not very long before the sale) 
that they were claimed to be La khiraj, and tihese 
instruments must, therefore, haveieen*'fabricated 
after that claim had been set up. . . T ‘ 

Now, the force of this argument depends** on the' 
aKegaiion that these lands were not claimed^ or pre-i 
tended by the then Zemindar to be La-khiraJ before 
the" Settlement. But of this cwe find no sufficient 
evidence. It is w|;l] known that before that time, 
and especially about that timfe, a great aiumber of^ 
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• •• 

fictitious claims tor exemption from assessment of 
lao<!s as La-hhiraj were set up by different proprietors, ' 
and although it was held in what is called the Allu' 
vion suit that the lands were not in ‘fact La-khiraJ, 
and that the Firman of the Sultan purporting to make * 
them* so hajd been forged by Ibrahim Khdn^ yet that 
fact by no m!*ans slio,ws that at the dates of these 
Sunnuds the then Zemindar did not claim or pretend 
them*tobeso. Whether they were or not included 
•in the assessment was a question depending on the 
•descriptiod contained in the Decennial Settlement; 
and though the Government officer •was satisfied after 
tnuch inquiry that they were in fact cc^vered by the 
assessment, tsuch description are generaly' vague and 
uncertain, and the difficulty of identifying lands is 
greatly* increased in a long lapse of years when it 
appears that the lands adjoin the great river 
Burftampooter^ and are subject to be submerged 
and *have their boundaries changed by not unfre¬ 
quent overflows or changes in the course of the 
Stream. * , * 

Xdie last objection which we think it necessary to 
noffee, and to which we confess we are inclined ta 
/attribute the.most weight, is that in 1836, Mr. Glassj 
the partner, • we understand it, with Mr. JVise, 
one of the present Appellants, insisted upon a titje 
to a portitn of •these lands under a lease alleged to 
.have* been granted to him, by Ibrahim Khan^ the 
late * 2 ^imiadart whereas llr. Wtse now claims tinder 
^ a purchase subsequently made by him and Glasi 
fcbm- Aymun Bebee in 1840, and insists that /Sra- 
^hlm Khan was never in possession of the lands, and 
that they were not part of the Zemtndaryt except aS 
being part of a depegdept Tahot. 
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• Ufliioubt^tJiy these two titles are inconsisteati bfit 
I it is nm impossible that Mr. Giasj might first procure 
a ledse from Ibrahim Khariy supposing him to be the 
owner, and mi^ht afterwards, when the title of‘the 
•^Tahokdars was insisted on, And seemed * likely to> 
succeed, make a purchase from them, in order that he 
might, under any circumstances, be secure In the en* 
joymeat of his indigo ptaniatious* 

The ptQifdbilny ot this being'so is stiength.encd‘ 
by the statement in the peiitiou of G/ass to the 
Sudder Court in 1)^38, in which he allt^ges ‘*that 
he bad for a long tune been' making indigo 'cultiva¬ 
tion on the lands after taking, iaara pottahs ot them, 
from the proprietors, i.e,^ lalookdar^ and Zemttt'- 
dars.” 

We are very far from thhiking that the .various 
objections thus made to, the title of the Talookdars^ 
and so ably urged at our Bar,*are without force. ^JBut 
against them we must set the evidence produced by 
the Appellants is confirmation of their title. 

Now, any evidence whicti proves the existence of 
this 7h/uo^ at a period antecedent to that at. which 
the* Respondents allege it to have been falsely «set 
up by Ibrahim Khan tends more of less strongly to. 
disprove their case. The Appellants’ evidence upon 
that point seems to us very strong. ^ 

In the year ifiip, there is a proceeding in t(ie appeal 
Court of Jehangut in which* the question, 

waa» whether certain lands belonged to this Tal^h qr 
were part of the kkas lauds of the Zamindar. 

]hi we have p pefition from a person com/' ‘ 
plaining tnat , had agreed to sell to, 

him a. pdrtjon of his share of the Talwi, but had 
refused to perfarm bisicontract.^ , • * 
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'K ' ' ' * 

In 1833, we find aft Order made in a siiU which bad t 96 $ 5.- 
be^ instituted in the year 1831 ^by AyntiuH Beehit * \V(^' 

dgainst her hdsband, Ihrakim Khan^ by which a part 
of the lands of this Tahok was ordered to be sold to 
satisfy fees due to the Pleaders. 

In‘1843., we find it stated upon t)ie result Of an 
inquiry then directed by the Civil Court of 
singk, that when the Talook was about to be sold the 
Plaintiff's Mooktar deposited in the Treasury of the 
Cullectorate the sum demanded. 

These proceedings are^ very important, not only 
because they*show that in 1833 a*portion of this 
Talook was dealt with by the Court ar^the i^Opefty 
of, AymuH Beehee^ but because it makes the sup¬ 
posed collusion between Ibmhim Khan and his wM«, 

Aymun' Beebee, which is esseniial to the kespoiideifts' 
case, in the highest decrec^improbable, 

Thdt the Sunnuds in question have not been 
fabricated since the iii.stilution of these suits is cUar 
from the proceedings in the suit with the Goveni<> 
iifent as to the alluvron lands, which are of l^eat 
impqrtahce. 

w a 

It'^appears that some time before 1843 a tract of 
land which had been covered by the waters of the But- 
hdmpooter waS, left dry by some Change in the course 
of ibe stream. This tract was within the limits Ot 
Cooreehhup^ If‘^ 4 hese were new derelict lands they 
’ W<>uld, be subject to assessment to the Government; 

• t 

but it was insisted by the purchaser of the Ztmindafy 
and tire Talodkduts that they weie lands whkh had 
dfisg'ieairy been part of the Zemindar‘s, had been seb* 
merged and ngain Icft^ dry; thd Zimindan Insisting 
that the lands were part of the iidd the 

Tatookdars^^^X they Wre«a part of tiieir 
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'_t|ii^^|. _ Afttr fiome proceedings in other CouftS| wbtdfi 
' la.it^d' from some irregularity, a proceeding Vas 
%pi^suN*^ instituted by the Government in the office of tne^ 
Ili^tsDsfiA CoDector of M^mensingh, under Regulation^ XI/' of 
f 8x9, for the purpose of determining the right of the 
Government To this proceedm|[ IhrMm Kkan^ 
the pment Respondent, Bhoohun Moyee Dehia^ and 
the Appellants, Aymun Beebee KhQ 5 k\Kuddum^ 
were partiesi " . . ' 

a 

A great deal of evidence was gone into, and,, 
amongst other, documents, the Sunniid of 17^79 now 
reUed on, and seme of the chittas and> othdr papers 
produced by, the Appellants^ in this suit, were put .in 
by them, and the same case which they now set up 
was stated and insisted upon. 

Whether the other Sunmids now produced by the 
Appellants and all other paper's were produced, we 
cannot clearly make out, ' 

' The Bunnud of 1779 was the subject of iSivesti- 
gation at that time, and it 'appears by the Order 

made fn Ute proceeding, and ""which dismissed tho 

claim of the Government that on the 5th of Agrili 

1845, ia order to attest, as it is called (mlaninf, no 

doubt, to test the genuineness of), th.e aforesaid Suffj 
Hud of 1779 (which seems to have bee/r disputed), the 
Kocord Keeper was directed to produce any other 
papers which might tend to show thc^ trt^h,«and the 
witnesses named by the Defendants to prove, their 
case, were summoned. 

It is then stated, that subsequent theret6 the 
Record Keeper filed a Kyfeut stating that alqitg' 
with th^ papers* of* Natoora Mehal of Tu^a^' 
C00retkiuy has been found *a Sunnud sealed by 
MaApmid .£rh(mst «rt)d sign/jd *by him ih the Persiaii 
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Wbatacter, &nd tliat the seal and Petsian* character 
thereon tally 'with, the Persian character and seal on 
Sunnud .filed in this case. iHs then stated/that 
Ayfhun Beebee produced some r^2V/«r,and a terij and 
jummaht^dy^ and produced witnesses who deposed ' 
• t^it^Ameena B^l^e had in the year (worm-eaten) 
ac<|uired a Sunnud of the Talaok of* these mousahs 

I 

from Mahomed GkouSf Zemindar^ had held possession 
’siqce.that year, and sold the same> and that in pro¬ 
portion to the said share's, Khosh Kuddum^ Aymun 
BeebeOj ^slwA Messrs?. Wise and GlasSf paid the rents 
of*the Ta'loek^fiA held possession; , 

Now, it is said that the only question in that.ca*?e 
was «as to right of the,Commissioner to assess the 
lands as to which all the Defendants bad a common 
interest,, and that as cd-Defendants the Respondents 
could * not jhave dispiAed the evidence of the Appel- 
lants if they had had any interest to do so. ^ 

This* may be true, although it is not easy to 
perceive why any inquiry into the truth of the 
Talookdar*s title, or the genuineness of ,lhe’ docu- 
iuen.ts produced in support of it, should have been 
in adjj unibss some contest on the subject had taken 
place between the Zemindar and the Talookdars, 
But, at least, >at this time (in 1845), the Respondents 
having been turned out of possession in 1840, on the, 
grounds, wrhich .v\ke have stated, had full notice of the 
otitle sft up by the Appellant^ and of the evidence 
by it was to be supported, and were bound to 

bring forward their claim in reasonable time. Yet 
suHs are not instituted for. several years ^ and 
then, after every opportunity haxi been afforded of 
giving evidence to dfsprove these documents, no 
direct lestirdony against .them is produced^ and many 

,X-.25 
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« 

of the witiiesses who were examined in' 1845 may 
• very probably be dead or nbt forthcoming. We have 
already expressed 'our opinion that, for the reasoCis 
which we have, stated, the Respondents’ claim is mot 
' barred by the Regulation of .Limitations, bjpt much 

allowance must be made for the^ difficulties which 

^ • 

they have imposed on the Appellants by so long 
delaying a suit in a country * where documentary 
evidence is peculiarly liable to destruction or efface- * 
ment, as appears by the papeVs in this case. 

Upon the whole, we must humbly advice Her 
Majesty to rever^ the decrees complained of, and to 
restore the decrees of the Sudder Ametn, and we 
think that all the costs o( these suits, subsequent to 
the last-mentioned decrees, including the costs of 
these appeals, must be paid by the Respondents. We 
have thought it right.to go at* so much length into 
the circumstances of the case, because we are^t all 


times extremely reluctant to reverse a una^iimous 
judgment of the Court below on a question of fact, 
and bebauqe it is due to those learned Judges to show 
that we have not done so without having caiiefuliy 
considered and weighed the evidence. * » 
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F^AflOO QoPAL'fiALL Thakoor Appellant, 


'i'ELUCK Chunder Rai and Others ... Respondents^ 

On appeal from the Sudder Dewanny Adawlut at 
• Calcutta. • 


T * I * snif & tnS 

HIS was an appeal from an order of the Sudder De- Kiarch, 

wanny Gourt at Calcutta dated the 26th of February, 

‘1859, made in five several special appeals to that 

Comrt from the decree of the Zillah Court of Backer^ ckiming a» 

gung^ bearing date the lylh of July, 1858; and 

also from the last*mentioned decreoi made in five ^ 

appeals from ttie decree of the Principal ^ Sudder cevenwe, to 

• \ . ’ 

The five separate suits were rendered necessar); by Taiooks, 

meriy coosti* 

/ • ^ luted one 

••Present: Members of the, Judicial Committee ,—The Right 
Hoq. lord Kingsdown, the Right Hon. the Lord Justice Knight dfljyatafixei 
Bruce, and ^he Right Hon. the Lord Justice Turner. * ^ Mocurrety 

i4ss«sm:—T^e^ight Hon. Sir Lawrence Peel, and the Right ’^iJKlWthe 

*Hon. *8ir. James W, Coltile, * Sudder Court, 

ana such dia. 
missal affirm* 

. , , ed on appeal 

^ the judicial committee, as the evidence established that each 
ftthttkdar had paid a fined 4nd invariable rent anterior to the Decennial 
Settlement, and consequently vias not liable to an enbancenient of 
rent • • 

The enut of proving that, a Taloak had hden hfld at a fixed and 
iivvanable rcpt twelve years*antecedent to the Perpetual Settlement 
lies on the Defondant 
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f I * 

l/ie rules ol procedure of the Courts in In eacfii 

of th,e Appellant was Plaintiff, an-d 

several Respondents were respectively Defendants, 

The object ot the suits was to obtain decreef for the 
enhancfEaenl of tent under Reg. V. of iSi?,. 

secs. 9 and 10, .modified by Act, No, Ylll.> of 1648^ 
in respect of five Talooks held* by the Respondents 
respectively, of the Appellant, ^as Zemindar of . 
Tuppah Nasirporey in the Proyince of Bengal. 

The facts appear from their Loidshipb’ ' judg-^ ‘ 
meat. , / 

As the Respondents did not appear, \h<e appeals 

were heard t'r parte on a single case, which waS' 
argued by ’ ' • 

The Attorney-General (Sir R. Palmer), for the 
Appellant. Mr. Leithy wh6 was with him; was 
nQt called on. ^ 

After consideration,^ their Lordships' judgment was 
now pronounced by 

The Right Hon. The Lord Justice Knight Bruce ; 

e ^ ^ 

^ The (question on this appeal, which has teen heard 
ex partey is upon the alleged right of* the Appellant,', 
as Zemindar of Tuppah Mazirporey m the Zillah of 
Backer gunge y and Province of Bengal y to reasScss 
and increase the rents payable in respect ^ Certain 
lands forming part ol his Zemindaryy which formerly- 
constituted ane,. but were afterwards divided into five 
d pendent Taloeks^ . , 

The > Appellant deHves his title to> the larger p^t 
of his Zemindary front a sal^ for arrears of Govern* 
revenue, which took place in i8i^. Fourteen 
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j* * * ' 

sixteenths were thus purchased, partly by the Appef- 
4^t^s father and cousin jointly, and partly bygone 
Pfiiumber Mottumdar. AH these shares have since, 
by descent or sub<purchase, become ve’sted in the Ap-, 
peilant. The remaining two sixteenths are stated to 
have* been. acquit%'d in 1830 by private; purchase from 
a Mr. John Panioty* and others in whom they were 
then vested. 

• 9 

To 'enforce his claim to, enhance the rents of the 
five Talooks it was necessary for the Appellant to 
institute* fi^e separate su^ts. The amount involved in 
each of then? was below, whilst thtf aggregate amount 
involved in the five exceeded, the sum for which an 
appeal to Her Majesty in Council lies as of right. 
The Order of the 22nd of February^ 1E60, giving 
special leave to appeal, provided that in case the 
parties in India should consent that the Ordei to be 
made" by H.er Majesty in one suit should govern the 
others, * there should be an appeal in one suit only (o). 
This consent has, unfortunately, not been given ; the 
proceedings in all the suits have been serirt home and 
are .utov^ before their Lorships.* The argument,^of 
the Teamed Counsel for the Appellant embraced all 
1;he suits, and this judgment mu%t be taken to be given 
in' each of thfemi * 

The five suits were commenced in September^ 1855! 
Each w^s ^oundtfd on the alleged right of the Zemin* 

* dar claiming, ui part at leasts as purchaser at a sale 
for arrears of Government revenue, to enhance the 
.i(ei>ts of p Talook described,, as Taskkhisi 
a S4ib-tenure held upon paymenfof a rent variable 
according to the current,'rates of (he district. « 
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' (a) ReporteH on this poipt, j Moore's*lnd. App, Cases, 548, 
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Tiie Ubie Set up by tfie Respondents is ta thU 
effect. They allege that as early as 1704 (bei^g; 

TiwIooK* era), one 

«. ‘ Ham Chuck$rhuUy look, in the name of his son, 

CMUNosa, Ham Chuckerbutiy, an Amildari HoUah of the lands 
in question ia »the five suits, ftom Syad Shtimsuddeen 
Mahomed, the< then Zemindar,* and held them as 
one Talooh ; that, on his d^ath, his three sons>. 
the said Ram Chuckerbuity, Gangadhur Shedhanio, 
and Gopeenath Chuckerbuity, hqld the Talook in 
thirds, making a separation, by guess of 'p^tt of the 
land, but holding^ the other part jointly and that in 
*755 a.D. (orui6a B.E.) they‘made a settlement wit¬ 
nessed by the seal of Syud'Imamoodeen Mahomed, the 
descendant of Syud Shumsuddeen Mahomed, whereby 
the rent of the waste lands being postponed for future 
arrangement, they undertook to pay for the remaining 
and productive land a joint jumma of Rs. 1,901. They 
further allege, that afterwards a complete separation 
between the brothers took place ;4Ahat Gungadkur 
took his share of the lands held jointly, as well as. 
those cultivated by him separately, and forq^ed tlbfere- 
out a separate Talook caded Sheeb-Rant (a name com¬ 
pounded of the first <syllables of the fiaihes of his two 
sons); that Gopeenath Chuckerbuity nfade in the same 
Vay- a Separate Talook out of his share, which* he 
named Lukhee-Kant after one of his sbns ; tha^ the re-. 
maintng share continued as a third Talook, th the * 
possession of Ham Chuckerbuity, or of his tifo ‘sons,. 
Seesktod^b and Gobind Broead ; and that this division 
was sanctioned b^ tlie Zemindar, and the coqsequ^nt 
mutation of nam^ effected, on She 26th of Bysack, 1164 
(a.o* *757)1 * #writing, under the sgal of. Syud 

imamoodeeh Mahomed, which provided that*the f^mma 
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ot relit sbotrld be assessed according lo the ^quantity of, . iS 6 sp 
land held by each person as ascertained by subset .Bai^GdPAir 
•^qijent measurenient They state, howeveri that before 
this* measurement took place /?a/n ChvcisfbuHy^s * «i*itucK 
share was sub-divided between his two sons, Beesk- • CHUNOsa 
t<ideh Gohind ^Prosad^ and a further mutation of 
names effected in 1762, one of these sub-divisions 
becoming Talook Raht-Lukkun^ the other Beeshtodeb, 

'They further allege* that after this, the contem¬ 
plated measurement and survey took place; that the 
Talook of §theeh-Kant Chuckerbutty was then assessed 
at a hsed Mocurrery jumma of Rs. 691. 9a. 2g.; 
that the * talook Lukye-Kant thuckerbutty was 
assessed at a like jumma of Rs. 64^. 15a. i3g. ; 
tfiat Talook Ram^Lukhtin Chuckerbutty was in 
like manner assessed at Rs. 335. 6a. gg.; and that 
bf Beeshtodeb^ existing under the name of Ram 
Chuekerbutty, at Rs. 33';. 6g.; and that accordingly 
on thf 14th Joistee, 1174 (being some time in the 
year 1767), separate bundobustSt or settlement papers, 
jnder the seal and signature of the Zemindaxt Syud 
/maytoodeen Mahomed^ were granted to the holders 
of *aach *Talook, and contained these words : " The 
above amount of jumma being paid in current coin 
year by year, go increase shall be made to it, nor shall 

you, give any.’^ 

Thu% fj^thettjtle of the Defendants in each of the 
five suits is colnmon to all. ^The subject of the first 
suit js^the Talook ^Sheeb-Kant Chuckerbutty \ that 
of the second, Ram-Lukkun Chuckerbutty ; that of 
*th« thir^, Lukhee-Kant Chuckerbutty) that of the 
ImfiW Radka^Madub Chuckerbutty*) and that of the 
"fifth, Ramchunder Ch^ck$rbutty)t\i^ two last-named 
. taleoks having; afte^ the death* of Beeshtodeb, been 

I 
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found out ,of this on a partition and divjsiop 

s*^'*®* Hadka Krista and Rad^ka 
^ Maddb, in or some time before A. D. 1807. The D^mr’ 

^ fendants fn the several suits derive their title from 

Chun&br^ •the Ta/aokdars"with whom the settlements rof 
Rai.'"* were made, sopie by descent, others by purchase ; but 
it js not necessary for the determination of the present 
appeal to state these devolutions Pi title in detail. 

Fron> what has been said it w obvious that the 
principal question in each* suit was, whether the 
Talook that was the subject of it,had been held from 
a period considerably anterdor to the Decennial 
Settlement at a ffxed or Mocurrery jumma^ or was 
held on a rdht variable, and, therefore, subject^ to* 
enhancement. 


The other material issues in each suit were,— 

First, whether the claim of the Plaintiff was barred'^ 
by the Regulation of Limkations. And, secondly, 
whether the notice required by law as a preliminary 
to a suit for enhancement of rent had been duly 
served. * 

The five "suits were heard together by the Principal 
Sudder Ameen of Zillah Backergunge on the aoljh'of 
yanuary, 1858. His decision was in favour of the Ap¬ 
pellant pn all points.* The Defendants in each suit* 
appealed to the Zillah Judge (Mr. Kemp), who, on 
£he 17th of July, 1858, reversed the decision of the 
Principal Sudder Ameen, and decided, in favour of 
the Defendants. His judgment ^ proceeded *011 th^ 
ground that the Defendants had established 6y evi¬ 
dence that each Talaoh* had paid a fixed ^and jn-» 
variable rent for ^moye than twelve years anterior to 
the P,er[Vetual SeUlement, an^ was consequently not 
{ial^e to further assessment. . « 
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• The Appellant then carried the five, ca^ises to the 
Sitdder Denanny Adawlut on sjgeclal appeal, apoii * 
?^ftam grounds. These seemed to have resolved them- < 
selves into the following obiections First, that the 
Judge, Aaving determined that the suits were barred 
by the Reguiaiioivjiif Limitations, was in error in after- 
wardts going into th^ merits of them^ and secondly, 
that he was in error in holding that a suit for en¬ 
hancement of rent must be brought within twelve years 
from the date at which the Plaintiff'#title accrued. 

The'judgment of ihe Suider Court dismissed the 
special appeals on the ground thal the Judge had in 
-fact decided the suits, *not on the question of limit- 
tjon* but upon their merits, and that his decision, 
being one of questions , of fact, could not be reviewed 
jby that’Court on special appeal. 

Their Lordships, in dealing nith the present ap¬ 
peal, will assume that the Appellant’s claiiit is not 
barrel by lapse of time, and that he has duly served 
the notices required by law. These points appear to 
have been decided below in his favour, and their Lord- 
ships she no ground to doubt the Correctness of that de¬ 
cision. t’hey propose, then, to confine their attention • 
.to the question whether it was^ sufficiently proved in 
the Courts bhk>w that the present TaUoks had been 
Held at a fixed and invariable rent for more than 
twelve*ydhrs aiftecedent to the Perpetual Settlement, 
it being admitted that, as the law stood in 1858, the 
burthen of proving this lay on the Defendants. 

The principal documents.on which the Defendants 
ceiy in support of their title are'the settlement of thC 
ai 4 of Sfahun, the fCkahjee LtkMns, of 

motatipn papers, of the ifSth and 26th of By sack t 
ttA«t the ’similar tiacument of* the ijth Joisfee, 

X—26 



BAbapjiaaAt 
, L-iit 
TuakoOx 
« '' ». 
fSlrflCK 
Cbt/MUVK 
• Rau 





I 


i^o CASES IN‘THE PRIVY COUNCIL 

h69j the Bundohusts^ or settlemeht^ -of 

ii^(iSc^At. ^and i4lh Joistee^ 1174; the Furud of rigSi 
petitipn of 1810 i the Dakhilas, or receipts for 
, rent. The mutation paper of Choi fro, 1214, bears 

xj^llf ft 

CHUNDib'i only on the partition in 18^7"between the sons of 

* Booshtodob, ajirf^ the titles of the Defendants in' the 

fojirih and fifth suits. ^ 

What then is the effect of these documents if taken 

as genuine? The first establishes the existence of 

the dependent Taipak, Ram Chuckerhutty, in the 

3*ear 1755 ; the two next prove the division of that 

Talook into three*in the year 1757, and the further 

subdivision o^one of these ifito two in 1762. But all* 

these fail to show that these Talooks were held at a 

fixed and invariable rent. The first is at least con- 

si>«teRt with the hypothesis that the rent of the‘parent, 

Talook might vary with th^ amount of land brought 

under cultivation^ the others import that the rent of 

each of the four derivative Talooks was not Ho be 

« 

fettled until after survey and measurement. On tiie 
other handf ihe -four Btmdobush or settlement papers 
of 1174* if genuine; prove that in 1767 A. 

. rent of each of the fojr Talooks became <l^xed''and 
invariable; and the pakhilas support the contention, 
of the Defendants .that they and thcdi' predecessors 
bad ever since continued to hold their lands at these 
centa. The Futjid shows that in*t^‘i793^; stad the 
petition sliows that iii.iSio, the Zemindar for the 
time being recoigniaed the Bundobnsts of iif4} and 
admitted the title, of the Defendants. Uefess, thert’ 

• • * ’ It 

fore, this evidence ran be sucfcessfwlly impeache^4t. 
seems f^Hy to *^arr4nt the conclusion of the ^ 

Judge* that the Defendants'had relieved themselyeB ‘of 
^e heavy tjprthen t^ich the law’ east aad 
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established* the ii»munity of tbeir laad^ ffom further 

assessment. * BJ!W0ot>Al 

'‘'^Before, however, considering tbe objections ’taken xhakoo« 

to \be genuineness or credibiKty of .the Defendant’s 

® , Tjcluck 

evidencfe, their Lordships desire to notice the ob^ CrtumosR 

jectton taken bp^Uhe Attorney‘Gcnei^I, to the effect * 

that these documents, rfgenuine, contain no* “words 

of inheri'tai>cc“' (to use the English phrase)*, i e. no 

* expressions irapoftrng the hereditary character of the 

atieged tenures. Their Lordships, conceive that thisr 

objection,* which does not appear to have been taken* 

In the *Couists below, Ts not open Jto the Appellant in 

.these suits. He is not* suing for the recovery of the 

l|Lnds, or to disturb the possession of the Defendants, 

in which case he might have been successfully met, 

and no doubt would have been met, by a plea of the 

Regulation of Limifations. His suits are for the 

enhancement of rent. The pleadings consequently- 

admit* the existence of the tenures, and the lawful 

occupation of the Defendants. The only question 

between the parties Is, whether the ^al<fbks are 

Tas^kkts or Mocurrery; i. e., whether they are held 

at d vefiable or at a fixed and invariable rent. More-. 

over, if the. objection were ogen to the Appellant, it 

could hardly 'prevail against the, evidence which the 

recoi'd affords, that for upwards of a century thesp^ 

TitM* have been treated as hereditary, and as such 

have .both descended from father to son, and been the 

subjects of purchase. It may further be observed that 

the ^mutation papers of 1807, the Taloak ^of 

expressly termed hereditary.” 

What then are the ^objections tfl the proof offered/ 
by, the Defendants ? The first, and not the least for¬ 
midable,^ if‘that based upon the* fact, ns^faWishedv uf 
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not arfinitted; fhat Syud (m%nmdeen^ diedk 

fn itg 2 B,E*or 1785 A.D,. This applies difectiy oaiy 4 o- 
the and to. tome of the IMkhdlas, k affecfe?^ 

the mote material docmneats (the BunMusU of i.i74> 
in so far only a& k tends ta deprive them of the* intpofr 
tant corroboration which they derive from the Burud^ if 
genuine, and to. fharow suspicion generally on the 
fendanta' case. 

, «i i 1 

It is clear that the Furud beiSring the seal.and 

Sri signature of Sywi* Intamood'een Mahomedi, 

has not been concocted recently, ot for the. pivpoi-ea 
of these suits. 

C f' 

That it existed in 1806, and was filed with othry. 
docunxen,ts iti the swt before Mr. Wind'enj, is shown, 
beyond reasonable doubt. It is very unlikely 
that it should have been fabricated for production, 
in that suit,, which was one between the 
and thei| sub-tenants. On tfie other hand, it appears 
that the Perpetual Settlement of this Zemindary^ the 
most important transaction * in its history, waa 
concluded several years after* Syud Imamoodnent 
Mahomed & death, in his name, though possiljtly 
without the use of his seal. Tliis was sik yearn, 
later than the date of the Hrud Theire is abutK-* 
dant evidence of the appearance of ks seal and^. 
Of his signature upon other Zmmdmy^\ 

documents purporting to bear a date -ktea than' 
that of his death. U ^uch documentb have Jbei^ j ^ 
sejected in soifBe cases^ they have been admltt^ ami , 
acted upon in olhera Weighing the evidence oi 
bofti sides, thek lordships are not disposed tb * dissdlib ” 
fronr the cenclnsicwf of 'Mr,, that the date oi Sym 4 
Imamoodeen Uahpmd's death, ls‘not a fatal ohjeclkm tw 
thc geimmew of thbaij^d the PHhiias iia^/ 
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pAcKed Qn the same ground ; but that nevei^^ * iWis* . 

tbel%as, be taken to have come from the SA arista or 
^tjfee of the Zemindar. , 

u-u theq objected, » a euspiciou. circumstance, _ 
that though the Furud was produced in 1800, the CKtlNuia 
Bundaiiusts^ w satite.nents of 1174, to^which it refers, 
were not then prodt^ed. The answer to this is, that 
their production was not necessary for the purposes 
of .that suit Documents are not produced in the 
Courts of India without some risk ; and of all men 
the dependant - Talookdar has the greatest reason 
^'be careful of his title-deeds, sinse, whatever may 
have been the recognition of his title his existing 
Z^mtndary be may at some future time have to 

establish that title by the strictest ^ proof against 

one coming in by purchase at a' sale for arrears of 
revenue. ^ 

Another objection take to the genuineness of the 
Bvndo^sts of ri7»4 is that no mention of them is 
made in the copy of the Quinquennial paper for 1227 

B.E., ccrresponding with a.d. rSao. That* there is 

somer foundation for this objection their Lordships 
do n8t deny; as that document is not very weli • 
aatbenticated.. Little, if any, , weight seems to 
hai^e been attadiedto it even by the Principal Sudder 
Afdean, whose judgment was in favour of the Appel-* 
lanti The HnfenBace founded on the omission to 
•mehtioa certain papers is not •conclusive against their 
exlatenc*; an 4 , indeed, there is in the last column of 
. this Quinjquennial return a gqperal reference to papery 
othcV than those mentioned in the* preceding colomns. 

Whatever niay he the {mrce of this inlference, it seeths^ 

. too slight to outweigh the corroborative proof ^ the 
ffjsisifence ol*tbe Bunde^mis bug’before » 3 ao^‘«rhkh 
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Tfe^' evidence that lia$ been g[fvett ott eltfeer 8f<t«,Sf<i’ 
prove or to dlisproS^t that the enjoyment of*" the 
Tal&ok has been consistent With the hypothesis th-it 
I he tenures werp Mocurrery, retiiaiffs to fee ,cbnsi 4 ere<i. 
The earlier DaMilas produce<|«^the objection to stich 
of them as are subsequent in date to 4lie death of Syud 
lmam,&QdiBn Mahomed having already been disposed of) 
prtwe that for upwards of twelve years prior and up to 
the Perpetual. Settlement the Talooh Were held and 
enjoyed at the fixed rents^ specified lo the several 
BundobustSh ^ So far, thenj the Defendants have 
given the proof which the Regulations^ require*ftqm 
them. But theft it is objected that jumma teasil Bakes* 
papers produced by the Appellant show that at a sub¬ 
sequent period the rehts were variable. These papers 
are for various years between the year 1203 and 
1216, and purport to show the collections iif these 
years made either by the Receiver appointed by the 
Court of Wards during the mindrity of the Zemindar^ 
or by a lessee named Mozoomdar. They *do;*tiOt' 
mention the Teelook Sheeb-Kant Chuckzrhutty^^\i\^ 
is the subject of thf first suit ; and the title of the 
Defendants in that suit is, therefore*,'unaffected fey, 
•them. It is perhaps for that reason that so iij^d 
notice of them is taken by Mr. Kemp kn hit judgmaofe, 
On the Other band, it genuine, they' do sfeoiy thai* 
during these years rents higher than ttioae tb^ . 
Def^dafets contbnd to be fixed br ihvaits^le wm^e do^, 
mandi^ :^d reaHsed in respect ,<d tb«' 
and thft' tb^Vf^n^ were to some d^ree variibta,}ia 
amodnt, x-Bat-all ^ese account# appear^ to,^.fee\o| M' ' 
j;dafs;.carHiyi:. ihm Hio.' la thaii>ye^r,;|t a|fpe^ 
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.grf,.»t certain exactions to which they had been aub- 

afted, asserted the title "u!" 

asseVt, and-obtained arecogniAo* it from Tswics 

S,mind<». There is no evidence that since that time the cng^a 

rent .paid in resjieet ot any of the TalMs has 

and it iw^’shown that for fourteen years-after he had 

full notice in the proceeding before Mr. Knott, th^ 

(he Defendants relidd on the alleged settlement df 

1174, the Appellant continued to receive the rents so 

fixed without seekaig to enhance tjjem. The con¬ 
clusion. therefore, to wfiich their i-ordships would 
come upon the evidence, is, that belwe,en 1768 and 
thi date of the Perpetual Settlement the enjoyment of 
these Tnloais was consistent with the Bundobusts of 

1174, that it has been e'qua'Iy so since 18to, and that 
it higher and varyihg rents were exacted in respect 

of any of the Talooks during the period covered by 
the inmoio 'wttsil Bokeo papers, such exaction was 
wrongful, and was remedied in t8io, when the re¬ 
cognition of the Zemindar remitted the TalooSdarstA 
their-original rignt. This argument, assumes the 
genuinenehs of the jumma masil Baiee papers, as to 
which there may be some doubt. They are certain.y 
I'oconsistent with the Dakhilas for those years pro- 

dtilnd by the Ddtendants. ^ ’ 

. oT lie ssvhote* their Lordships, though labouring 
un^tr the disadvantage of having heard only the 

• AppellaSt, haye tailed to find any sufficient groond^s 

: W iudgmeot-of “«« ‘lelowX" 

' '‘4:.>.«re :mue ol last. The order, sheryfore, ^ich 
, gb#Vo>nat i^flwnend Her Majesty tadnake 

■"/^|i^‘i'hatithta''aiif*M.be'diptni^brd. ’ ■ 
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Mussumat jARiirr ool-Butool Appellant, 


AND 


Mussumat Hoseinee Begum 


... Respondent* 


On appeal frot^ the SudUer Dewanny Adawlut, 
North-West ^Provinces, x . • 

t 

* * © 

This was an application by the Appellant for an 

order that the Respondent, who was in possession 

months after ^ decree-holder, under-an execution order of the 

^<I?to*the Sudder^ Court, to give security for the proteelion 

M apwal^* the property in suit pending the appeal to England. 

thereSom to petition alleged, that the Respondent instituted 

S^erDe. a suit agaiftst the Appellant, claiming possession of. 

ail. estate called Fnrknt, and certain villages p that 

farit appii- , ^ <jecree was made in favour of the Respondent; the 
cation, witit- ' ^ • 

out notice, • Present.* Members -iif the Judicial CewwiWw—The 
!eat1^?rd» Hoo. the Lord Justice Knight Bruce, the Right Hon. the Lord 
putting the Justice Turner, and ^e Right Hon. Sir John T. Ooleridge. 

Assessers.’ The Right Hon. Sir LawrencevPeet. wad 4he Right 


in possession. assessors; mo isigm nuw. c-it ' 

Thiswasdone Hon Sir James W, Coivile*, * 

ingfor security as provided by sec. 4» of lyw. The ^ 

^petlant, on th« admission of the appeal, applt^ tp the 5ii4d«’ C<wt 
1^'security ftertr tW^ party in possession ijending the appeal, but ^ 
that Court the d«<?re«’hol^r was m ppssession under an 

execution Order, which couid not be appealed from, they Had no power 
bn p^on the JudSciad O^^mnittee, m the cnreumrtani^s, 

: and «pbo affidavit of waale; ma^ an Order, ^ciaring rtbat it was c^- 
fh« Si4diA Cburt ttowqaire sedinty to be given for protection 

annaal MjWwirhslaiidbur Kauumtiim ofsthe ’ 
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Petitioner 'appealed to the Sudder Deipahny AdawliU 

icfc the Norih* Western Provinces, and that Courir mWowat 

JlKrmed the decree of the Civil*Court, and dtsmtssed^ 

thft appeal; allowed an appeal to the Privy 

Council^, the transcript record of which appeiR HMtiata 

arrived in England on the ist of February, 1865. ‘ 

_ a ^ 

The petition aet out the circumstances which gave 
rise to this application, from which it appeared that, 
prior to the adnlission of the appeal, the Re- 
apondeat applied for execution of the decree of the 
Civil Court, as affirmed by the Sudder Dewanny 
AdawlAt, apd the same was ordered to be carried 
. into execution, whereupon the Respondent was pat 
in « possession of the. estate. This order was 
made and carried into effect ndthont taking 
any security from (he Respondent. The mode 
for proceeding, and She course to be pursued by the 
Sudder Court in case of an appeal, Is pre|cribed by 
tReg. XVI. of i797i which, by sec. 4 provides 
that—In cases of ’ appeal to His Majesty in 
Council, the Court of Sudder Dewanny %Adawlt‘t 
may^ either order the judgment passed by them 
to «l»e* carried iato execution, taking sufficient 
.security from the party in whose favour the same may • 

* be passed, for the due performance of such order or 
decree as His Majesty, his heirs* or successors, shall 
think «fit» to t|fi|ke on the appeal, or to suspend the 
execution of their judgment during the appeal, taking 
the security, in the latter case, from the party left 
111 possession of the property adjudged against him.” 

* Notwit^standii^ the provisions, of the above**mhfi*- 

tioned Regidation, the Sudder* JXewanny . 

/did not take, security* from the RespoodcRit; upon 
- the admission of the ^peal of^ die jpetytionety and 
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although thd Petitioner caused several applications'to< 
be made to that Court, with a view to security beii^ 
taken *frotn the Resjpondent, such applications wer< 
rejected. *rhe last of those applications rejected 
by the Court on the 20th of November^ iS 6 % when 
the opinion of tlie Court was recorded in the follaw* 
ing terms;—“Tlfe first point to be consi(fered is, 
whether we can take this application into considera¬ 
tion. On this point we are of opinion that, as thi| 
application is preferred under sec. 4, Ben. Reg. XVL 
of 1797, it is unnecessary to refer to the provisions 
of Act, No. VIII. of 1859, relative to reviews of judg¬ 
ments. The next point is, application 

can be granteil. On this point we are of opinion that, 
as execution of decree has been completed, the Court 
are not in a position to call upbn the decree-holder to 

r 

furnish security. Had fhe applkation been made 
in due time before executioh of the decree had 

c 

taken place, there would have been no difficulty in 
complying with it. The law above quoted docs not 
contemplate the cases of decrees already executed. 
Sec. 92, Act No. V|II. of 1859, is, an our opinjion» 
inapplicable. We accdrdingly reject the application 

The petition then alleged, that the Petitioner, 
finding it impossible td obtain redress in Jtndia in th^ 
matter of security from the Respondent, had been 
compelled to wait until an application could Jie ^made 
on her behalf to Her Majesty in Couna^,.and that this 
application was made at the earliest date at which it 
was possible to have made the same ; and it was in- 
sisled, , first, that it w^s tlie duty of •Suddft 
DewanHy Adawlu{, upon or after the admission 
of thq 'Petitioner’s appeal, have taken secu¬ 
rity from the Respondent for the proporty which 
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• • 

Tad been transferred to her, by reason tITat the Ben^ , 1865. 

. ^eg. XVL of 1797, so far as respects the talcing of MShwaat 
security, was imperitive, and gave the ‘Court no * 
option ^or discretion in the matter. Secondly, that 
the opinion of. the Sudder Dewanny^ Adawlut^ to the flosEir^H* 
effect that the Ben» Reg. XVI. 1797, did not con¬ 
template the cases of decrees already executed, was 
erroneous, and thsd, on the contrary, the Ben. Reg. V. 
of *1798, referring inten alia to cases of appeal 
under Ben. Reg. PCVL of 1797, and providing a mode 
' of enf9rcing security by attachment of the property, 
expressly idcludes cases of executed Judgments, and 
‘ that thus a strong presumption was affcffded that Ben. 

Reg. XVI. of 1797 (in the absence of any expressed 
exception) was intended also to include such cases; 

• and the Petitioner .submitted that, under the provi¬ 
sions of the Ben. Reg. X\ 5 I. of i 797 , having lodged 
her appeal within the time fixed by that regulation, 
was plainly entitled to the benefit of the security pre¬ 
scribed by the same^ That as no appearance had yet 
been entered on behalf of the Respondent to the 
appeal,* |ind as considerable time must necessarily 
elapse before judgment can be obtained upon the 
.appeal, the 'Petitioner had good reason to fear that, 
nbless securif^y be taken from the Respondent, the 
property which has been transferred to the Respond 
dent id e\ecuCjdn of the decree appealed from would 
be alm^ost, entirely wasted* pending the appeal, 
and the Petitioner unable to reap the benefit of the. 

,decision, upon appeal, if the same should be in her 
favourand the petition prayed* that the Respon¬ 
dent might be ordered within six weeks from the 
service of a^n Order upon her to that effect, to give 
full and sufficient seeurKy to the Sudder Dewanny. 
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Adawlut for tHe Norths Western Provinces for tbir 

due performance of, such decree as Her Majesty tii» 

Council shall think fit to make on the appeali an^ 

that the amount of such> security might be calculated 

and determined by the Sudder Dewanny Adawlut^ 

and that in suqh calculations the nfesne profits which 

have accrued from the property since the transfer 

0 

thereof to the Respondent, as well as the value of the 
property, transferred, may be taken into account; or. 
that in default o£ the Respondent giving the required 
security within the before>mentioned period; then that 
so much of the property transferred tOrthe Respon¬ 
dent as is qow in her possession or power may be, 
placed under attachment pending the appeal; that 'the 
requisite directions may be |iven for the purposes 
aforesaid, or for other relief. 

Affidavits were filed confirming the facts contained 
m the petition, and of the waste committed by the 
party in possession. « « 

Mr^ H. W, Melvill and ^Mr. Altnaric Rwmsey^ 

for the Petitioner. 

• 

*Pirst ; We are entitled to an Order directing the 
Judder Court to obtain security from the Responr 
dent pending the appeal. The affidawts show thaC. 
.the estate is being wasted. In re Rajah Vassareddy 
Lutchmeputty IVdtdaa {a) is a case^ hick illustrates 
our position that the estate may be entirely lost by the 
Court below neglecting to take securh^.* TKe 
Sudder Dewanny Court should not have allowed the 
Order for the execution to the decree-holder with* 
out taking security, Ben. Reg. XVf. of 1797, 
sec. *2,* which embodies Statute, 21st Geo. III. c. 70, 

« («*) 5 Moore’s Tnd, App Cases, 300, ^ 
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set. 21, Ben! Reg. XIII. of 1808, sec. II c?I. 3; Cir-. *86$^ 

cular Orders of the North-West Provinces, vol. I. iMussumat 

^p. *613. [Sir John Coleridge: Why was not* an 

application made to stay execution ?] We' had no *'• 

* , ' . MuSsomav 

notice that the Order would be applied for. When • Hosbihsk 

* the appeal was'^admitted six months had not expired, 

therefore we were not too late in applying for 

security, Ben» Reg. V. of 179^8, secs, 5 & 6, provides 

Tor additional security after appeal. [Sir James 

Colvile: Does not the Act, No. VIII. of 1859, 


^ vide that tthere sh&ll be no appeal from an Order 

directing execution ?] ft may be ^that such Order 

was not appealable, but,, notwithstanding, this Court 

c|Ln* admit an appeal. Tkff East India Company v. 

Syed Ally (a). Secondly, if there is any doubt as 

to the* power in this Tribunal to grant the 

prayer of the petitibn, we ask for leave to apply to 

the Sudder Court for security, with an intiipation of 

your i.ordships’ opinion on the question of law, as In 

re Muir (b). If an Ofder cannot be made in either 

of these forms, we are in the alternative prepared with 

a petition for special leave to appeal from the execu> 

tion»Ordler, and to have the question argued 

4 unc, as was , done in Exp. Minchin (c). 

• • 

The Lord*Justice TURNER : . 


Their Lord^ips have felt some difficulty in dealin’g 
with this casd, which in the circumstances is new. 
But, oA examining the Regulations and considering 
the nature of the case, they are of opinion, that an 


(<i) 7 Moore's Ind. App,* Cases, 555. 
( 1 ) 5 Moore’s P. C. Cases, 150. 

• (r) 4 Moore’s lad. App. Cases, 220. 





CASES IlSlr THE PRIVT COtTNCIL 


*l86s. 


Mussvmat* 
iAStl^.OOL 
Butool « 

V. 


MvSSUIVfAT 

Hosbinbb 


‘ Order ina'y b^e made upon this application. At tfid 
same time, they think the proper Order to be niadl^ 
should be one which should leave it, as far as possifi^e, 
in the discretion of the Sudder Dewanny Adawlut as 
to what proceeding's, or what steps, should he taken ; 
and their Lordships propose, therefore, tp make the 
Order in this formTheir Lordships, being of 
opinion that it is expedient that sufficient security 
should be taken from the Respondent for the due per¬ 
formance of such Order and decree as Her Majesty 
may make on this appeal, and that it is competent to 
the Sudder Dewe^nny Adawhtt to require ''such se¬ 
curity to be given, or otherwise to provide for the 
protection and security of»the property, in que&tipn 
pending this appeal, notwithstanding that execu* 
tion had issued before this appeal was allowed;; 
and tiiat the Appellant be kt liberty to apply 
to the Suddei^ Dewanny Adawlut for such security 
to be given, or such provision to he made, fts she 
may admit. 


fiy the Order in Council made on the*' petition 
it was ordered, that the Appellant ‘ b? at liberty 
to apply to the Judder Dewanny Adawlut for 
the North-Western Provinces for such security 
to be given or such provision made, for* the pro¬ 
tection and security of^ the property* in quj^stion 
pending this appeal as she may be ‘fdvised. 
Whereof the Judges of the Sudder Dewanny 
ASawlut for the North-Western Provinces of Bed^af 
(or the time being, and all other persons whom ik 
may concern, are to take notice and govern themselves 
accordingly. * • 
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Shama Purshad Roy Chowdery,\ 

- - ANO 6therS .J Afpetlants, 


. . And 

• * 

HiikRo Purshad Roy Chowdery, 

AND ANOTHER 


J- Respondents^ 


On appeal from the Sunder Dewanny Adawlut 

of Bengal. * 


The Appellants were’ the sons and heirs of 
Doorga Purshad Roy Chowdery^ who had m h>s life- 

■« Present: Members of the fudicial CommtUee^TYit Right 
Hon. Lgrd Fnngsdovrn, the Right Hon. the Lord Justice Knigl’t 
Bruce, and the Right Hon. the Lord Justice Turner. 

Assessors, —The’Right Hon. Sir Lawreifce Peel, and the Right 
Hon.' Sir James W. 'Oolvile. 


3rd March, 
1865. 

Section 16 
of Ben. Reg. 
m. of 1793, 
derlires, 

“ that the 
Zillak and 
City Courts 
are prohibited 
trom enter* 

, tabling cause which, from the production of a former deo^ or 
the records of the Court, shall appear to have been heard and ^ter> 
mined by any former JudgefOr any Superintendent of a Court Having 
competent jurisdiction" Held to apply only to a case in which the 
• question to be determined in the suit was the same as bad been already 
heard and decided, and not to a case where new circumstances had 
intervened and altered th# nature and character of the^question to be 
. determined, * 

Money realized under a decree, pr judgment, cannot be recovered 
back in a new suit o( action, while such decree or judgment under which 
it was recovered remains in force, 'as the original Mcree, or judgment, 
must be taken to be subsisting and valid until it has been reversed or 
superWed by ulteijor proceeding * ^ 
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C * - • 'is* 

time instituted a suit in the Zilldh Court ol the 
Tw,enty>Pour Pergunmhs against the original Respon* 
dent, Tmra Pur shad Roy Chowderyt who died pending 
the appeal, and was 'afterwards represented by the pre* 
sent Respondents. The object of that suit was to obtain 
a refund and', recovery from the ‘ former Respemdent 
of the sum of Rs. 23,294.9. i6|. on account of prin¬ 
cipal and interest and coasts; such principal money 
having'been realized by him from Doorga Purshad Roy 
Chowdery^ for interest which accrued on another prin¬ 
cipal sum, under a decree, dated the 12th ‘of. August^ 
1844, made in a< suit instituted in the* same Zillak 
Court. It appeared that this latter decree was contr9.iy 
both in spirit and in terms«<o an Order of Her Majesty , 
in Council of the 18th of July, 1849, made subse¬ 
quently in an appeal (^), in another suit between the 
same parties involving sub^stantlally the same rights ; 
raising the same questions of law and fact, and 
dealing with the same principal sum on which he in¬ 
terest claimed and recovered by Tara Purshad Roy 
ChowUety* in the above*menttoned suit had accrued. 

The principal questions raised by the present ap¬ 
peal were, first, whether as the sum sought *to be 
recovered by JOoorga Purshad Roy Chowdery was 
obtained by the original Respondent under a decree 
of the Zillak Court, such decree could be pleaded, 
under Ben. Reg, III. of 1793, sec. i^,*as a^^bar to the 
suit, ,ttotwitiistandirig .the before-menlbucd Qrderjik 
Court cU; and secondly, whether, independent^ of tfiat , 
section of the Reguktiop, the money having been 
under a decree of a. Court of competent jurisdiction, 
•Ho ws# preclude irom, recovering in a new suit, so 

, («.) See poorga rershod Roy Chowdery v. Terra Periad Roy 
, powdery,'^ Moore's fnd. App.Xasifs, 45s. * ' 
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as tire decree under which it was* recovered 
remained in Jorce. * * 

•The material facts of the case irti fully stated In the 
Judgment. 

At the hearing of the appeal, 

*Mr. (Letik apf^eared for the appellints, and 
Mr, fV. H, for the Respondents. 

. The case of Doorga Purshad Roy Ckowdry v. 
Tarra Pershad Roy Ckovtdry (a), was referred to in the 
argument^of the Appellants ; and Ben. Reg. III. sec. iS, 
of. 1793^}upon the question of the suit being barred by 
’ the previous decree, was referred^ to and insisted on 
'By |.he Respondents. * 

Judgment was delivered by 

The Right Hon. the Lord Justice TURNBR. 

The facts of this cas;, so far as it is necessary to 

refer to them, lie in a narrow compass. ’ 

In *the year 1821, Doorga Purshad^ claiming to be 

entitled to the estate of his uncle, instituted a suit 

• ■» 

against Shama Purshad NuHdy\ a debtor to the 
uncfe’s' estate, for recovery of the sum of 23,924, 
principal and interest due upon a Bond. Pending’ 
.'this suit and in the year 1827, Tara Purshad Roy 
Chowdry^ the original Respondent, sued Doorga Pur- 
skdd for recovery of one-half of the estate of the unrl^, 
to which* he \Tara Purshad) claimed to be entitled. 

• !n*tl\e year 1829, there Was a compromise of the 
suit iRstitmed by Tara Purshad against Doorga 
, Purshad^ under which compromise Tara Purshad 

bocRine' entitled to a diyi-anna share of the debt due; 

• • 

from Shama Purshad 9 Nundy. Subsequently to tbia 
• (4) Moore's lad. App. Cases, 4^«. 
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CpmprofDlset. and on tlie 2ytfi of 
Purshtid Obtained a decree in tbe Frovln^iAt ,Co«^t' 
a^ai^iati Skama Purshad^ Nundf for . om^dl Ol' 
the j^riocij^ai and interest .diie 4 i|>oii the Bood*;. ^vlffOia 
thi« ^decree Shams Purskad. Mmndy app^aie^'to the 
Sudder Court, and pejnding this appeal and in Jthe 
y.-‘.r ^^31, there was a compromise of this*suit also, 
tvljicr* was effected hy dt*cd8, d^ed'the 16th of May 
^831. Tite terms of thb compromisi>e were, that • 
Shama> Purshad should pay Rs. 24.217, 12. 17, at the 
end of three years, without interest, and that in de-^ 
fault of payment, Doorga Purshad should obe at 
liberty to proceed and realise the . arhount. This 
con:promise vt'as, it appears, made without the privity 
nf Tara Purshad^ and the payment stipulated to bd 
made by Skama Purshad Nandy at the end of the 
three years was not madfe by him. - ‘ 

In this state of circumstances, Tara Purshad, in 
the month of March, 18351 instituted another^ suit 
against Doorga Purshad, set Icing to recover from 
him his ({Thro Purshad's') six-^n»o share of Shama, 
Purshad Nundy's Bond debt, and of the insteres,t uj>on 
it up to the time of the commencement ofoihejpro^, 
ceedings against Skama Pursimd Nundy in the yeaf; 
1821 ; hud hy the plEint in this suit, para Pik^sha^' 
reserved to himself ’ the right to bring another Bui|.|pr':- 
bis share of interest on the Bond debt, fromiW 
i«^st ni^niioned date up to the date of. the decree. 0| 
the 27th of JyUy, 182^ -^ihicb Baarga Pur^hak h^S 
obtaipi d as above mentioned. ' * ^ 

fThb siuu was carried tifrough the .Courts in * 

up to the Sofddeg pa^anny A dawlif^, 
by- 4 ,dAjrec' Of lb,at Court, dhted the 15th of 
1841, Doarga Put shad was deyreed pay to 



ON AFPEjil- FttCm TNOIES. 




P^skaii the ctitire amoi^nt of pririclpal and ifrtcreate 
far ’bU suit wlasi t>rong:^»t. ’* Frono tbia dedVee oiF ^ 

tb«» ‘t30 art,‘,appeale f to Her 

Mstjeatja itt Co'iijcii, anl ttpcni this app>;al being heard Cktmaeet 
ba^r<S'tin** ‘ Jt^dMal Committee in yuix* tS 49 (t*), t'\e HKnliKO 
Comnwttec reported tb’ Her Majc'^fey, that the decree of 
%he Sudd&r Court ooght tb be reversed, and that it CKowusaif.* 
• oaght to be declared*^ that Doorga Purshad was liable 
to Tara Purthad for a*six-»««<i sh-are of what he, 


iCharga J^wrshadi •had' received, or wight thereafter 
'receive,# atnd of whit, If anything^ he nsight at any¬ 
time after the r6ih of hfflyt 1834 (being the expiration 
of the time litmted by the, deeds of compromise of the 
f6th of fdjr'H without his wilfdl default, have^^ 

recov^r.ed of 'received’fronn Shama Parshad Nandy^ 
'or in respect of the* sum of R.s. 24 217* ta. 17 1 and 
the interest thereon-,' payable by Shama ^u^skad 
I^undy under the decree of ti»e 27th of i8ip, 

and the compromise of the 26th of d/oy, 1B31, and 
that the case ought to be referred back to,the# 

Deviflnny Adawtut^ to ascertain, carry out, artd 
enlace Ahe rights and . iiabiiUies of the parlifs* as. 


pbove declared, and that Tara P'arshqd should be at 
‘liberty to apply in- the suit of^ Daorga Purshad 
hgain$t Shdma Pnrshad Nandy for leave to enforep 
thb degree in . ^»at suit, as he might be a-ivised, 


fpy the retjovefy of hie stx-p»»i« sh ire of the Ra/ 
3t4,3Si7;^V2v‘i7*,’ and interest, in so far as the same ha i 
hot ^eh already recovered.' ^ 

• ^ % 4«r .Oijd^r or Her Majtesfy.in Councii, bearing' 
date thh t^thof a|^ptoved, 

^a» ordei^.'f.lhit the decree ’of the ladder 

•l&ttft of thd'15^ i84i,*shoa1d bd, and the 

, , 4 Moore’s 'Ind. App, Oases, #4. 
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aarne waa 1 hereby reversed, and that U be declared 
and done as in the ’repWt more luHy «et forth and rai- ^ 
commend^, and that the same be duty and pnnct^aUy 
obeyed, complied with, and carried into eaecution. 

In the mean|:ime, , pending tht!| appeal to Her 
Majesty in Council, and on the 3rd of 'Becemhtir^ 
1S43, Tara P^rshad instituied 'a further suit 
agaitYBt Daarga Purskad to recover the sum of 
4i S93- 9 ‘j the interest upon>is six nnne ^are 

of the sum secured by the B >nd, from the year 
when the proceeding's against ^kama Pur^had^Nundy- 
were commenced, up to the g7th of 3^*/^, tSap.whrti, 
the decree a^inst him was^ made, being the interest 
for which by the plaint in his original suit he had 
reserved to himself the right to sue. This spit was 
heard before the Principal Sudda^ Ameien on the itth' 
of Augus^t, 1E43. and by his decree of that date be 
dismis!^ed the suit; but, upon an appeal by, Tara 
Purshad to Ibb Judge of the ’ ZUlah Court, the deci* 
sion ol dbe ^^iid^dirr Afoeen was-reversed, and Doorga 
Purshad was ordered to pay to the Respondent the ' 
,Ks.* 4,593. 12. with interest at la per centr pef 
annum, from the time of the commencemetit of the 
Suit, w^tb the costs in both Courtsand upon ;n' 
special appeal by D&orga Purshad to the 
Pewanny Adawlui, that Court dismissed l^he^nppeal > 
with costs. In consequence of tl»ese Tdecrees VdiMrgd. 
Purshad was compelled to pay to Tara Purihid^i 
sunt of Ra* 11,127^ 15. 3.* which he accordisgly p^, 
as* fo||oWs$*--nR8« yt 3., on the adth of 

1%^ ai^ Rs* fh i»i the' 4th e|. A ugm^, 1 --vvVJ- 
' Several- attempts appeur t^ have he^s 

, Pur^ad ^ adter Her ^ Majesty V ' Order.. kk 
armed \fi /adia to obiain a fcvfew of Jhe 
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dectees made agaieit him irt the la^t^mentJbned suit, 
and to havcf those decrees considered i» conneotiOa 
with* Her Majesiy^s Order in Council, but he failed 
ill these. attempts, and thereupon, on the 17th of, 
August, 1857, he* instituted against T^ara Purshad 
the suit oflt of which the appeal befofs us has artsen* 
By his plaint in this*suit he has so*igkt to recover the 
sum of Rs. 23,294. 9. 16^, being the amount of thi; 
sums paid by him to Tara Purshad, and oi the sums 
which he jias paid ‘for his own costs of the proceed¬ 
ings taken against him,* with interest on such sums 
respectively from the respective times of the payment 
thereof at la per cent, ^er annum. Tara Pur shad, 
by his answer to the plaint, has insisted that the deci¬ 
sion of,the Judge of the Zillak Court in his favour in 
fhe further suit brought by him, having been affirmed 
on appeal .by the SudJei^ Court, became final, and 
could /lot be set aside by a new suit, and he has relied 
upon section 16, Regidation IlL, of 1793, as a bar to 
the suit. On the aptb of yune, 1858, the spit was 
'heard before the Principal Suddfir Ameen, and was 
by that ^udge dismissed with costs. From this deci- 
aion Doorga- Purshad appealed to the Suddsr Court, 
but that Court, by its decree, datrd the gth of May, 
affirmed the decision of the Principal Sudder 

The appeal * how before as h from the decree of the 
Suddet^Xlottn "Of the 9th <>( May, 1859, and from the 
dcN^ree of the Zillah Court of the 29th of yune, i 8 f 3 , 
Th|KnC },s*iio appeal before us‘froitt, either of the deerdho 
tdade in the further suit inalitoted'by 

PurshSd, their Lordship# having, in 
of delay the par^ of Dutga Ptmshad, 
tefttsed an application made by him for leave to ap|ieal 
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from tbSse ‘ decrees, Doorga Pnrskad anri Tafa 
PuHshad have both died penHing this appeal, and<fthe 
appeal has been revived and ts now in force between 
p their representatives, Shama' Purskad Rov CAaw* 
dery and others, and Hurny PuKshad Rof Chopdery 
and another.. ” 

The sole question to be cons'idered upon this appeal 
i<«, whether Doorga Purskad was entitled to recover, 
in the suit instituted by him against Tara Purskad, 
the sums which bad been recovered by Tara Pur-^ 
shad from him under the decrees in the suit which 
Tara Purshad had instituted against him ; and in 
considering 'this question, it must be assumed that at 
the times w'hen those decrees were made, Tara Pur¬ 
shad was rightiuUy entitled ' to recover the sums 
which were payable under' thenr-^, there not being, as 
has been mentioned, any appeal from those de¬ 
crees. Tara Purshad insisted in the Courts in 
India, and his representatives have insisted in the 
argument before us, that Doorga Purshad was not 
entitled to recover. these sums for two reasons first; 
that his right to recover them is precluded by section 
i6, Ben, Reg III. of 1793; and, secondly, th»^, 
independently ofi thal provision in the Regulation', 
money which has been paid under a decree or J[udg- 
inent of a Court of competent jurisdictioq^ cannot be 
reccveredih a new suit or aciion, so lofig as the decree , 
or judgment under whicli.it has been recovered is suh- 
aqd in force. Upon the first of these points 
tliefk Lordships haye felt but littlh doubt.Seotiofl 
16, Ben* Rfcg. HL of 1793 . •** ^bese terms's^ 

’‘The ahd. City Courl arc proh&ited' from 

^t^taihftig any - cause' which;^ from* the produiStion '^ 
ihrformer decree or the lecords of the Court,- shall' 
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appear to have been heard and determine^ by any ^ 
former judge, or any Superintendent df a Court ^ Shama 
Havjpg competent jurisiliction. If any doubt should ***|^^® 
arlse^ respecting the competency of the fornrer juris- G«owwtinr 
diction, the Judges are to report the circumstances to , ftuxso 
^tlie Sudder Dewfimnjf Adawiuiy and wait the instruc- 
tions of that Court.” Their Lordships think that Cuowbiw* 
* this provision applies only to cases in which the ques¬ 
tion to be determined in the cause is the same ques¬ 
tion as*has been already Imard and determined, and 
not to cases like t^e present in which new circum¬ 
stances h^ve intervened, ^and altered the nature and 
character of \hc question to be determined. The 
intent of the resolution, as it seems to thoir Lordships, 
is •only to prevent the re-trial of the same question; 


and it is obvious that there is an essential difference 

s 

between the question* whether Tara Purshad was 
entitled to recover against Doarga Purshad before 
the Order of Her Majesty in Council was pro¬ 
nounced, and the question whether, after that Order 


was pronounced, he was entitled to hold the^money 
which he had previously rec^overed. * 

Upon tj^e second point their Lordships have fe-lt 
• more difficulty. There is no doubt that, according 
to the law of ^this country—and their Lordship** see 
no reason for Bolding that it is oilierwise in India— 
money recovered under a decree or judgment cannot* 
be recovered in a fresh suit or action whilst the 

dderee* pr ju lgment under wBich it was recovered 
reiqains ^n force ; but this rule of law rests, as their 
Lorc|pUips» apprehend, upon this ground, that tlm 
.* origtnal decree or judgment must, betaken to be sub¬ 
sisting and vi^id until it has been reversed of super¬ 
seded by so^e ulterior proceeding* If it has been 
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« 

**<i9S* * reyers^d or superseded, the money recovered under 

it ought *cerlaiDly to be refunded, and, as ^their Lord- 
shil« conceive, is" recoverable either by summary pro- 
OmowobriT cess, or by a new suit or action. The true quesytion, 
tfORM ..therefore, in such cases is, ^Vhether the decree or 
judgment und^r which the money was originally re- 
Chowdiky. covered has b.een reversed or superseded ; *and apply¬ 
ing this test to the present calse, their Lordships are 
of opinion, that the decrees obtaiiiad by Tara Puphad 
against Doorga Purskad were superseded by the 
Order of Her Majesty in CouncU pronounced in the 
year 1849. It was plainly intended by th« Order 
that all the rights and liabilities of the parties should 
be dealt wifti under it, and it would be in contraven¬ 
tion of the Order to permit the decrees obtained by 
Tara Purskad pending the appeal on which it was 
made to interfere with this puepose. Moreover, the 
decrees now under appeal’ rest on precisely the same 
cause of suit as the original decree which w;as re¬ 
versed by the Order of Her Majesty in Council. The 
plaint in the case on which dhe original decree was 
recovered describes the mlerest recovered by the- 
decrees under appeal as part of the same cause of suit, 
separated only for the convenience of Tara Purskad^ 
and the decrees undTer appeal, therefore, were mere 
subordinate and dependent decrees, and their Lord- 
ships do not think that these decrees can l?e held to 
have remained in force when the decree on which they 
were dependent had been reversed. 

Ibat the Sudder Dewanny Adawlut has not, as 
their Lordships think iri might have done, dealt sritH 
the decrees nowb umlcr appeal as falling within 'the 
dtrecHoh given to that Court hy Her Majesty’s Order 
b Council, to ascertain, carry 'OUt, andi enforce *the 
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ri^its and liabilities of the parties, does not, in their ^ 
liorj^shipsk’ opinion, vary the cas^. This provisipn in 
Her Majesty's Order in Council gavi power to the 
SuSder Dewanny Adawlut to deal* summarily with^ 
the rights and liabilities of the parties, but it could 

IKS' 0 a 

not, * in their Lordships’ opinion, take javvay any rights 
which tlie law would give to Doorga Purshad inde¬ 
pendently of that power. For these reasons their 
Lordships are of opinion,^ that the decrees appealed 
from ought to be reversed, and that the sums of 
JRs. 8,20fo, 7. 3. and Rs. 2^27. 8. paid under them ought, 
so far as the* assets oi Tara Purshad W\\\ extend, to 
be repaid by the now Re'spondents to tlte Appellant, 
W4th* interest at 12 per cerft. from the respective times 
when such sums were respectively paid, and that the 
now Respondents ought also, so far as Tara Pur- 
shad's asbets will extend,ato pay the costs of this ap¬ 
peal ; but under the circumstances of the case, and 
having* regard to the delay on the part of Doorga 
Purshad^ their Lordships do not think that his repre- 
.sentatives are entitled to recover the costs incurred 
by him ‘in the course of the proceedings taken agaiivst 
him t)y Tara Purshad. Their ^,ordships, therefore, 
will humbly recommend Her Majesty to make an 
Order upon tins appeal to the effect which we have 
mentioned. 


ai 3 

1865. 

, PuRIHAO 
Rov 

Qhowdbkv 

YPuitito 

PURSMAD 

Roy 

Chowoery. 



C\SKS iNcTHE PlllVY ‘COUNCIL 




MssuMur Chundrabullee Debia ... Afpellanl^ 

' AND 


lATCKHEA DfbiA Chowdrain • Respondent* 


tstth Ac 20th 
June, 
1865. 

By. a Pot- 
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leasein perpe¬ 
tuity, granted 
by an ances¬ 
tor oM.,in the 
year 1796, to 
theancestorof 


On appeal from the Sudder Dewanny Adawlut- of 

Bengai. 

T ' ’ 

HE facts and cirramstances of this ca,se siffficiently 
appear from the judgment of .their Lordships. 

The appeal was heard parte, the Respondent 
not appearing. 

■ 

^ Present: Members oC the yudtctal Commttiee —The Right 
Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, and the Right Hon Sir John Taylor Coleridge. 
As$n$ot% ' The Right Hon. Sir Lawrence Peel, and t|ie Right 


of a piece of H®n. Sir Janies W. Col vile, 
land, h. and 

his heirs were to enjoy ji house built thereon, in consij^eration of setting 
op an idol in the house, wttiiout payment of rent. Upwards of siaty 
years after the date of this grant, during which peraod the idol remained 
ftnd its worship uninterrupted iy continued, no rent having been paid by^ 
the grantee or his heirs, A without any demand for rent, or bringing a 
suit mr asCe&smeAt of the property, brought a suit against B. to recover 
six years’ arrears of reprf<tr the house, at thp rate fixed by Ben, Reg, -XIX. 
of 4793, sec 10 Held' reversing the decree of the Sudder Court, that 
B.t and those under whom she claimed, having been in undisturbed 
possession, and the cause of action having arisen sixty years before the 
institution of the suit, such suit wa^ barred by cl. 3, sec. 3, of Ben, Reg. 

IL of 1805. t " ' 

Held further, that while that clause takes away the cogniliance by 
any Court in Bengal of a suit, if the cause df action should have arisen ^ 
sixty years before the institution of the suit, it distinguishes between the”* 
efi^t of the twelve years limitation and that of sixty years, by precluding ^ 
*ali tnijuiry into > any original defect in the title under which the possession 
for the latter period obtain, and made ijt, in effect, unavailing to shov^ 
that the possession of A. commenced under a grant made null and void 
by tMfe Radiation of *793. • ’ * 

Whether the twelve years' limitation provided by the Ben.Ktsg II. 
eec. 3, ti. 1, of 1805. Van be held applicable to such a suit, Queere ? 

Sl^b^ Ti»at to maintain such an adton, a demand for arrears ofdwot 
shovRl lulipe been preredtd by a suit for assessment of rent under 
sec. \ q . 
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' • 9 ^ 

^he Attorney-General (Sir R^. Palmtr),^ aad M-r. 
for the-Appellant, a»rgued ^ 

Fjrst, that the grantor had power to alienate any 
portion of hrs estate, Ben. Rfeg. 1. of 1)93 sec, 9 ; and^ 
that the Poflah^^onveymg the house, untter which title 

^ • 9 

the Appellant claimed, was expressly sanctioned by 
Ben. Reg. XLIV. of if93, secs. 6 & 8, 

, Secondly, that tli<^ Courts below had wrongly applied 
thfe provisjons of Ben Reg XIX. of 1793, sec. 1), to 
the case ; and 

Thirdly,* that the suit; was barretf by acquiescence, 
as well as By the rules of limitation, Beft. Regs. III*, 
tjf 1793, sec. 14, and IT, of 1805, sec. 3:. • 

• Their Lordships^ judgment having been* reserved*, 
was now delivered by . 


^ tgg 5 . 

WWfcJjOMUT 
, Chundra- 

. tU/LLBK 

• Ofbia 


9 . 

t?ltCKHRA 

0 RBtA 

C HO wBBAiitr: 


Its Dea.. 
1865. 


* The Riglu Hon. Sir loHN T. Coleridge. 

• 

This was an appeal from a decree of thtf Sutider 
Dewaftny Adawlut of Bengal, affirming a decree of 
the Principal Sudder Ameen of the GivH Court of 
Myniensing, which la^ bad reversed a decre'fe of the 
Sud/ief^ Ameen/ of the last-named Court in favour of 
the 'Appellant. The Respondent has not appeared,. * 
and tbis< appeal has been heard paPte. 

The original .suit was brought .by the Respondent 
to Recover < arrears of rent for six years and nino 
months^rBcedinyfiks- com^nencement, and' Ihe follow- 
• nig may be taken to be the facts of the case -The 
Appellant and those under whom she claims had beei> 
hi peace^able and iimdisturbe,d possession the prp- 
peijty for more than sixty years ^ it is in the town ot 
and wUhig and parcel* of a roqr-iz»«<ij; 
share of the Zemindary of Pergnimak Allapsins^ oli 

A • * 
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'which tlie, Kej^pondent, as mother and guardian of hei' 
'son, a minor, is the proprietor in possession. The 
Appellant, claims under a grant from the ancestor hf 
the Respondentp which purports to have been m&de, 
for the setting up an idol, and concludes thus— 
“ Having set up the said idol in die said house,'you 
'will enjoy the- same without payjng rent through sons 
and grandsons. For this purpose I have given you 
this Bromuttur Pottro** The date of this instrument 
corresponds with the lotli of Februaryy 1796 A. D* 
The idol has remained, and its worship has'been con¬ 
tinued uninterruptedly from that time. The kespon- 
dent's plaint,^ which was not filed until the 15th of* 
Aprily 1857, was preceded *by no demand of rent,'nof 

any suit for the assessment of it ; but the rent sued 

( 

for is stated to be in accordance with the rate of rent 

• ^ # 
obtaining in lodging-houses at this place of Nussee- 

rahad this rate being fixed by the Ben. Reg. XfX. 

of 1793, sec. 10 ; on which, indeed, the Respondent’s 

e 

case entirely depends. 

Thes^ are all the facts, £|>n6 it seems clear that if 
the original grant has not be 4 n annulled by any Regu¬ 
lation, or if the possession has become unlmpeadiable 
by reason of the lapse of time, either of the twelve 
years or of the sixty, years prescribed ,by the Bengat 
Regulations ; or if, at all events, it was under the„cir- 
cumstances necessary that this actiou«should<^have been 
preceded by a suit for .assessment of the rentn, or fi 
demand of rent ascertained in some way or otb$ir ; the 
oi^iginal suit could not be maintained, and the two. 
later decrees must be reversed. They were impeached 
by the .Appellant on all these grounds. Their Lord- 
ships,' however, do not find it necessary in this case 
to give any opinion upon . thf: first or tliird of these 
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pcwnts, or upon the question whether* finder the* 

circumstances of this case, the twelve years’ limita- 
* # • 
tion prescribed by the Regulations ought to be held 

applicable to it. They have reason «to believe that 

questions of some importance, and possibly of some* 

diffictilty, l\ave &edh raised, and that sdme cases which 

were not cited at the^Bar have been decided in the 

Court in India^ bearing more or less directly on some, 

at* least, of these points, and they think it would 

neither be prudent nor safe for them, more especially 

^i.n a case* which has been argued on one side only, to 

give -any opinion which might affgct these questions. 

Moreover, it is obvious that to decide thjs case upon 

tije last of the grounds oni which the Appellant relied, 

might only lead to renewed litigation. Their Lord* 

ships, therefore, abstain from giving any opinion 

W'hatever upon any of these points. 

It may be assumed, for the purpose of argument, 
but fot that purpose only, and without the expression 
of any opinion by their Lordsbpis, that all these points 
ought to be decided in favour of the Respo^deht ; but 
they are of opinion thit the Appellant was entitled 
to h^e tlie suit dismissed upon the ground of there 
having beeri. peaceable possession by her and by those 
under whom claims for sixty .years before the suit 
waa commenced, and of the suit being, therefore^ 
barred abf the aarly part of the 3rd clause of the 
«Reg. II. bf 1805. , 

The«first and second clause, and the second 
branch of the third clause, ^ of this Regulation have 
re{%rence to the twelve years’ limitation which was 
previously in force,^ explaining * anQ qualify^g that 
limitation ; and as their Lordshtpf do not, as hak been 
already saicT, rest thejr judg^reiTt on Ibia limitation, 
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iS6s* it is unnecessary to conwnenfe on these part of tfie* 

' Rf'gnlati'uii ; but the first branch of this third clause 
provides that '^nothing in the preceding clause, or in* 
Debia, any part of the'ex^th.g Regulations, shall be held to 

If* 9 

LncKMEA authoriie the cognissance of any suit whatever in any 
ChJw&rain^ Court of Justic‘e, if the cause of action ahalh* have 
arisen sixty years before the tost itip ion of the suit r 
nbr shall any plea on the part of the Plaintiff for the 
non>prosecution of hks claim of riuh^ dsuring a period* 
of sixty years after the origin of his alleged’cause of 

I 

action, nor any original defect of title on thfe part of 
the possessor of the property claimed', alter ttie lapse 
of such period, be deemed 'a sufficient ground for* 
taking judicial cognisance of any suit so preferrfed^”' 
This branch of the clause, therefore, in its very 
comprehensive language, embraces every then exist-, 
ing Regulation by which any Court in Bengal was 
authonzeiJ to take cognizance of any suit whatever ; 
it, in effect, takes away that authorization if the*’cause 
of action shall have arisen sixty years before the 
institution ef the suit; it dj's 5 nguishes between the 
effect of the twelve 5 ears’ lirmtation and'that of sixty, 
by precluding all inquiry into- any original defect in 
the title under which, the possession for the iattei!'. 
period commenced ; . it makes it, in effelfct, in cases In 
which the section applies, unavailing to show that^the 
possession of the Appellant commenced^ uud^V ^ grafHf 
n>ade null and void by the Regulation of 1793. 

The question then is, what is tite cause of attion in 
the present case, and wihen did it arise? Jin terms^ 
the suit is brought tO recover rent for the last six*oor 
seven y^ars, and the iion-payjnent of that rent is, no 
doubt,'in one sense, the cause of action. 

The suit, indeed, ma) in suint.^ sense be .Hkened to 
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wi^at is of daily occurrence, the action tfi recover tbtf 18^5 
later items only of a long; account, which have become * jSjJssu'mat 
dife within SIX years, although the Statute of limita- 
tions has barred the demiind for the earlier items. • D«bia 

The distinction, however, between such an action and i 
the present sttit7is*obvious ; the items'of an account cho^dVaTn. 
are independent of ^each other: each represents a 
distinct contract or a distinct debt. But the right to 
recover rent for the* last six or seven years, depends 
on a possession founded on a grant avoided by the 
^ Regulation, which possession has been one and entire 
in character through the whole sixty,years. 

. . It is the case of the Plaintiff in the Court below, 

^Ijat by reason of the character of the grant and the 
operation of llte Regulation, his ancestor might have 
determined the possession in the first year of its exist¬ 
ence, or claimed renl at the end ot that year. If, in 
spite of length of possession, an action lor*use and 
occupation cou’d be maintained, so long as a Plaintiff 
could show a good title in himself and a bad one in 
the occupier, of what would any Statute ‘of limi¬ 
tations be ? A man m^ht be 'barred in an action 
direttly brought to recover the possession, such as* 
•ejectment, ‘and yet not be barbed when he sued from 
year to year,*fpr use and occupation, for a compensa¬ 
tion for the fruits of the land ,* because in this th£ 
occnpaiidti woujd be referable to the sufferance and 
.permission of the real owner,^ and so be a good con> 
sideralion for an implied promise to pay what it was 
^ Worth. ^ But this clearly copld not be ; and so here, 
if,*iio • action could be maintained directly to recover 
the possession of the,land, none can be bsought to 
recover the rent, which is the compensation for the 
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occupation—til at occupation having been always ^of 
one and the same character; in fact, rent free. 

• . ‘ ... . f' 

Their L>ordships being of this opinion, will, there¬ 
fore, humbly advise Her Majesty that this suit was 
\)arred by the sixty years’ possession of the Appellant, 
and those unde*i|; whom she claims, and, therefore/that 
the original judgment of the St^ddef Ameen dismiss¬ 
ing it ought to be affirmed, and the two later judg¬ 
ments reversed, and the costs of all the proceedings 
below, with those of this appeal, be paid by" the 
Respondent. 


Sreenath Bhuttacharjee 


... Appellant^ 


AND 


RAMCOrtUI, CnGOPADYA, 

ChundeR Mozoomdar and. others) 

On Sppeeil from the Sudd^^*Dewanny Adawlut 

Pf Bengal. 


Both & 21 St 
Junp, 1865. 

By section 2 
of Act, No. 
XIX. of 1843, 
it is enacted, 
that “every 
deed of sale, 
0 V‘gift <A 
lands, houses, 
or other real 


The Appellant in ^his appeal brought a suit, in 
the nature of an action of ejectment, in the Ztllah 
tourt of the Twenty four Pergunnahs against ’the 

•Present;—Members of the yndidal Coittmittee —The Right 
Hon. the Lord Justice Knight* Bruce, the Right Hon .th*e Loi'd 
Justice Turner, and the Right Hon. Sir John Taylor Coldfidge. 

Assurers; The Right Hon. Lawience Peel, and^ the Right 
Hon Sir James W. Col vile. 


IKemonal of which has bfen or shall be duly registered, according to law, 
shali provided Us authenticity be established to the satisfaction of the 
Court, invalidate any other deed of sale or gift for the .same property 
ivmh tnay 'bot have been registered, and whether sych second or otW 
deed sh«« have been exteuted prior or subsequent to the registered 
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Hespondeiits to tecoter possession o^ isSi* mouiahs, 

being a moiety of the Zemindai'y, JPergunnah H^ve* ' Sv^knanth 

leeshur^ with mesne profits of the villages, then in the 

possession of the Respondent, Gohind* Ckunder Mo~ • *• 

. . t Rajhcomoi. 

soomdar, as regisj^red owner. The Zemindary had Gon^^padva 

been conveyed to kiiin by the Respondent, R<tmcomul o'thbrs. 

Gungopadya, a former, mortgagee, who had acquired 

tbe proprietary right of the Zemindary under a fore- 

cldsufe proceeding and suiHor possession. 

The question in the suit was one of title. The Ap- 
"peUant dai*med the moiety of the Zemindary, under a 
Kabala, or Bi 4 l of Sale, dated the 37fch of March, 1854, 
made by one of the Respondents, xizxaeid ^Taraprosono 
Meo'kerjee, who, it was insisted by the Appellant, had 
previously purchased the moiety of the Zemindary 
from Ramcomul Oungopadya, and that a deed had 
been executed by him conyeying to Taraprosdno Moo* 
ker^ee tbe moioty in consideration of certain pecuniary 
transactions subsisting between them in relation to 
Ramcomul Gungopadya*s mortgage. The defence of 

eed—^and that [™m the 1 st day of Uay, 1843] every d 
n land, houses, ana other read property, as well as Ce 
ischarge of such incumbrances, a memorial of whichiia! 

Illy registered according to law, and provided its 
stablisbed to the satisfaction of the Court, shall be satisrieo ni p.c- 
erence to any other mortgage on the same property which may not have 
teen Vigg;istered, and whether such second or other mortgage shall have 
teen executed prior or subsequent to the registered mortgage, any V now¬ 
edge or notice of any such unregistered deed or ci^tiiicate alleged 
0 be had by any party to such registered deed or certificate nofwitfa- 
itanding*’ Held 

First, that the words in the latter part of the section,^ "any knowledge 
}r notice of any such* unregistered deed or certificate alleged to 
se had by any party to such registered deed, or certificate notwith* 
standing*' applied not only to deeds and certificates of mortgage, 
but also to deeds of saH or gift; and 
Secondly, that the provisq. that *' its authenticity he established 
to the satisfaction of the Court" pointed out merely the exclusion 
of a fraudulent deed from tfie blnent of the Act, as it was not intended 
that a deed whidt was tainted by fraud, alfhovgh in other respects 
genuine, should be placed on the same footing as 9 .*bond fid* deed, 
h registered deed cannot dbe deprived of the priority given by Act, 
Mo. XIX. i^, 1 iiilis» it be proved |||at there was fraud on the psurt of 
the grantee. 


X-30. 
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'the Respqnde^nt, Gobind Chunder Mosoomdar, to fhe 
'•Sbbbnanth ’ Appellant’s claim was, that he was entitled to the whole 
f Zemindary under a deed of conveyance in the Engfish 

Ramcom*ul dated thcTSth of Aprils 1854, executed by Rahtco- 

druNGo^PADYA * mul Gungopadyu for a good consideration, which deed, 
as well as a deed of release of even date frono TarApro^ 
sono Moakerjee, for the moneys advanced by him in 
respect of Ratn^kfrmtl Gungopadya^s mortgage, were 
regi^ered on the 20th of Aprt 7 ,'iS$ 4 , in the proper 
office of the Registrar of deeds of the Zillah of the 
Twenty-four Pergunnahs, previous*'to the registration 
of the alleged Kabala, set up 'by the Appellant. 

By sec. 2 of Act, No. XIX., of 1843, («) preference 
given to a registered deed,.over one, although of an 
-earlier date, subsequently registered under the pro¬ 
visions of that Act. , 

When the cause came before the Principal Sudder 
Ameen ^{Laboo Tarucknatk Sein), he dismissed the 
suit and .the ground, that tlvo Appellant’s title covld not 
be maintained, as the deeds, including the Kabala^ on 
which he founded bis claim, w^e,, in his opinion, for¬ 
geries, and upheld the title cf. the Respondent, .Godind 
Cimnder Mosoomdar, The Appellant appeuled^. from 
this decree to the Sudder Dewanny ■ Adawlut at Cal¬ 
cutta. The decree of*'that Court (whiph consisted of 
Messrs. RaikeSf Trevor and L^ch)^ wsls to the effect, 

^ I 

that there no pecuniary consideratipn ^for tb.e 

alleged conveyance from RamcomiA Gungopadya to 
Tat aprosono Mooherfee, and in the absence • of such 
consideration, the title of the Respondent, *’Qobind 
Chuuder Mozoomdar c&uld not be affected* by jthafc 
coiive)ance, an^ accordingly the appeal mas dis¬ 
missed Vitli costs. Hence the "present appeal. 


(a) section set out, jjost p, 226 
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Mr. //Mouse, Q.C., and Mr. Cave, Jor* the Ap¬ 
pellant contended, * 

First, that Ramcomul Gungopadya's title being*un- 
disputed, the Bill of Sale made by hym to Tarapro^ 
sono Moolterjee, and the conveyance afterwards exe- • 
• euted. by the latteir in the Appellant’s, favour, being 
genuine instruments for valuable consideration, passed 
the moiety of the mounahs in suit to the Appellant. 

• Secondly, that the conveyance executed by Tara- 
prosono Mookerjee in fatour of the Respondent,, 
Gobind Ch^nder Mozoomdar, was fraudulently con> 
cdcted for the purpose 'of defeating the Appellant’s 
claim, and, therefore, was ncvt entitfed under the Act, 
No. .XIX. of 1843, secs. 2 and 3, by feason of its 
, earlier registration, to be preferred to the prior deed 
for sale executed by* Taraprosono Mookerjee in 
favour of the Appellant. 


i86s.* 

'SaSBNiNTH 
BrilfTTA- 
• CHAKJBB 


t, 

RA’WcOMUIi 

Gunoopadva. 

AND ^THBSS. 


The Attorney-General (Sir R Palmer^, and 
^r. Leith, appeared for the Respondent, 

Gobind Chunder Mozoomdar, but were not 
called upon to adTtt|ss their Lordships. * 

Judgment having been reserved, was now pit)- 
Rounced by • • 1865, 


The Right Hon. the Lord Justice Turner. 


In dispd^ing of this appeal their Lordships do not 
* think it necessary to enter fully into the details of the 
case. The view they take of it will be sufficiently ex¬ 
plained by a mere general outline of the facts. Ram- 
tonyal Gungopadya was originally mortgagee of the 
entirety of the Zemindgry Fergun^ah Havaleeshur. 
He subsequently acquired the full proprietary ’right 
to and possession of • Zeminttary by a foreclosure 
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*166^. 'suit^ and‘si>it for possessioncansequent fhereoir/aiBff 
Smkn^th ' thu«*acquired the proprietary right in 

Bhutta-^ the *Z0mindary he* applied fos the imitation of names 
ea^jM Collectorate, and was there registered as sole 

GuN*G«RAnYA ‘ proprietor of the whole Zemindary* The Appellant, 
AWD OTHERS. Sreenafitk Bhuttacharjeet alleges that Ramcomui 
Gungopadya before he had acquired the proprietary 
right in the Zemindnry by an Ikrar^ or agreement for 
sale, dated the 20th of December, 1852, agreed witb 
the Respondent, Taraptosbno MookBrj,ee, that in the 
event of his acquiring the proprietary righj;, he would' 
transfer a moiety of the Zefnindary to Tar^aprosonO’ 
Mookerfee, and that after he had acquired the proprie¬ 
tary right, he, by a Kahal^ or deed of sale, dated 
the 31st of July, 1853, transferred the moiety of the 
Zemindary to Taraprosono ' Mookerjee accordingly. 
The moiety of the Zemindary thus fransferred to Tara'-- 
prosono Mookerjee was, as the Appellant alleges, after¬ 
wards conveyed to him by deed, bearing date the^yth of 
Hatch, 1854; but this deed, was not registered until 
the 2nd of May, 1854. In ^Jhe meantime, and on 
the 5th ol April, 1854, R^mcomul Gungopadya^ by a 
deed of that date, in consideration of the sum of 
Rs. 90,000, conveyed the whole Zemindary to 
Gobind Chunder Mdsoomdar, and by a deed of even 
date, Taraprosono' Mookerjee, in consideration of the 
‘sum of Rs. 15,000, also conveyed alibis interest in 

€ ^ t 

the Zemindary to Gobind Chunder Mozoomdar, and 
on the 20th of April,' 1854, both these deeds were 
duly registered. “ 

After the execution of these deeds, Gobind Chun- 
der Mosioomdar possession of the whole Zeifttn* 
dary, and he was In possession of it when the suit out 
of which this appeql has arisen,, was insti[^uted. 

This suit* which is in the *nature of an ejectment 
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sail:, was instituted by the Appellant against /^am- 
comul Gung^padya^ Gobind Chunder Mozootndarf ' 
add Taraprosono Mookerjee^ and several oth^r personsi 
for* recovering the moiety of the Zewiindary alleged 
to have been conveyed to the Appellant in manned 
above mentioned.* The plaint in the suit alleges, that 
Ramcomul Gungopad^a^ through fraudulent motives, 
had disposed of the whole Zemindary (including the 

* iQoiety previously lold by him to Taraprosono Moo- 
kerjee) to Gobind Chunder Sein in the fictitious name 
j)f Gobind Chundhr Mozoomdar^ under a Kabala^ 
dated (!be 4|:h of Aprils 1854, foj^ consideration of 

.Rs. 90,000, but the plaiut contains no allegation what- 
ever of any fraud on tli^ part of Gobind Chunder 
Mozoomdar 

Gobind Chunder Mozoomdar by his answer wholly 
denies the title set bp by the Appellant, and rests his 
case on the conveyance to him by Ramcomud Gungo- 
padya. He sets up no title under Taraprosono Mooker- 
jeOt and, on the contraty, he says, that Taraprosono 
Mookerjee had no rig^ or interest in ^the« Zemin¬ 
dary ^ .but it appears, b«jth by the answer and through- 

tft _ 

out «the» proceedings in the suit, that TaraproSono 
^Mookerjee had under bis alleged Ikrar and Kabala set 
' up claims to. the property, and the answer in effect, 
treats the release from him as obtained for the pur- 
’ pose of ,puttin|^ an end to those claims. There is a 
great deal of 'evidence in the suit, with reference for 
The most part, to the alleged Ikrar and Kabala set up 
. by the Appellant; but on the hearing of the cause 

* b^ore Hhe Principal Suddbr Ameen^ he dismissed the 

suit, and upon appeal this decree was affirmed by the 
Sudder Court. The dppeal before us is from these 
decrees. * • 
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, ' The ju^gn\ents, both of the Principal Suddlfr 

Srkbnanth ' Ameen and of the Sudder Court, appear to have 
• proceeded^ upon a full and careful examination of life 
«• , facts of the case; but their Lordships, as they h&ve 

RaMCOMUL . ' .. 

GuNoop^pvA nittmated, do not nnd it necessary to enter upon lhis> 


AND OTHBR9. 


examination. 


It appears that by the Act, No. xtx, of 1843, it is 
provided, “that from the first day of last past,. 


every . deed of sale, or gift of laifds, houses, or Qthe,r 


real property, a memorial of which has been or shall 
be duly registered according to la*w, shall,, provided 


its authenticity be^ established to the saUsfaCtion of 
the Court, invalidate any othpr deed of sale or gift 
for the same* property wljich may not have been 
registered, and whether such second or other deed 


shall have been executed prior or subsequent. to the 
registered deed—and that from *the said day every ‘ 
deed of ^mortgage on land,® houses, and other real 
property, as well as certificates of the discharge of 
such incumbrances, a memorial* of which has been or 


shall be^ duly registered acceding to law and pro¬ 
vided its authenticity,be, established to the satisfaction 
of the Court, shall be satisfied in preference «'to,, any 
other mortgage on the same property- which may not. 
have been registered, and whether such second or * 
other mortgage shall have been executed prior or 
subsequent to the registered mortgage, any knowledge ‘ 
or notice of any such unregistered deed.or certificate 
alleged to be had by any party to such registered' 
deed or certificate notwithstanding.” * 

Their Lordships are of 'opinion, that this caise ro|iy • 
well be decided, #nd ought to be decided, upon the 
provisipnl of this Act. • 

Two questions arise upon the Act: first, whether 
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«ire words at the #ose of the enactment', “ %ny know¬ 
ledge or notice of any such unregistered deed or 
certificate aliegecLto be bad by any party to such 
unregistered ^dee^ or certificate notwithstanding/’ are, 
to be con!>trued-as referring only to the mortgages and 
certillicates me mlll^ed in that part of the enactment 
which immedl|tely f>recedes these words, or are to be 
taken to extendfllso to the deeds of sale or gift which 
are* mentioned in the eaj^lier part of the enactment; 
andj secondly,.what meaning is to be attributed to the 
words provided its aiithenticity be established to 
the satisfactmn of the Court/’ which are contained in 
<he enactment. As to Ihe first question, there Lord* 
ship's are of opinion, tha£ upon the true construction 
of the Act, the words Qrst above mentioned apply not 
only ter deeds and certificates of mortgage, but also 
to deeds of sale or gift^ This enactment, although 
divided into' two branches, in consequence * of the 
different effect which is given to it as to deeds of sale 
and of mortgage, was plainly intended to be a general 
enactfnent. The words*''Ve are considering are words 
of reference, and the terma used being general apd 
coinpteheiisive, their I^dships see no reason for con¬ 
fining their operatifti to one branch of the enactment 
• 

rather than expending it ^ both. Had it been 
intq/ided that they should fam so confined there would* 
hav^baen no difficulty in expressing that intention. 

, It wlDjild be difficulfji^to find .any reason why, in the 
casH bj^'a mortgage, priority should be given to a 
reffistCred deed over an unregistered deed, notwilh- 
*staitdingknowledge or notice of tine unregistered deed 
by the roistered mortgagee, but* in the case oS a sale 
the priority of an uniegistered deed over a regis'tered 
deed should* be relaiiqyj,. in cases of knowledge or 
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• notice^ by the registered vendee ilir donee. The 

comfbon practice ih India of setting up forged a^d « 
fraudulent deeds, and the securit]||^against this prac- 
•tice which is afforded by registration, are quite suffi¬ 
cient to account for this enactment extending both to 
sales and mortgages, %nd the poI#o f such enact¬ 
ments is not unTcnown in other*countWes. The Irish 
RegistrAtion Acts afford an instance ^ 1 ^ it, ^ 

Then as to the second 'question. The proviso is, 
that ’the authenticity of the deed be established to 

the satisfaction of the ?Couri„ The word ” iuthen- 

« ■■ 

ticity” would seem, according to its natural mean¬ 
ing, to poinit merely at the exclusion of a forged deed' 
from'the benefit of the Act; but their Lordships think 
that it could not be intended by the Act that a deed 
which was-4ainted by fraud, although in other respects 
^genuine, should be ^placed- oh. the same footing as an 
honest and bond dde deed. They are not disposed so 
to construe the Act, but they think that at all events 
a registered deed cannot be deprived of the priority 
given by the Act) unless it ^ both alleged and proved 
that .there, was fraud^on the part of the graptee, and 
in this case np fraudns alle^d,^nd certainly none is 
proved, on the part* of Gobina Chunder Mozoomdar, 

It would be going* mui;(|^ too far to impute fraud to a 

* purchaser upod" the mere ground that he had brought 
up a possible claim, End so far as tEeir LofdshiA can 
find, there is nothing * beyond ithis affecting ^ojj^nd ' 
Chunder Mozoomdar either in point of allegatiorigpr 
of proof: Of course il has not escaped tljeir Lord; 
Ships’ attention (hat, there is an allegation in the pfaint 
which Suggests collusion betiweeh Gobinl^ Chunder 
Mozoomdar and T^raprosono ffookerje ^,' their 
Lordships see no proof of*#i^s. Upob .the ; wbol^ 
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. . * , * 
th^efore, they are of opinion that GoSind Ckunder > 8 ^ 5 ^^ 
Mozoomdar's ^ieed being first registered, mu'^t prevail Srsbnanth 
over the subsequently registered deed of tire Appel- * chai^bs 
I cinl, and they must, therefore, without‘entering further^ Ramcomoi. 
into^the case, hiyzibly recommend Her Majesty to dis- GuiAfopADv 

. . I *1 • AND orugRs.A 

miss^his appeal, and with costs. • 


.Murtunjoy Chuckcrbutty ... Appellant, 

AND 

JDHN CoCKRANE, OfficiaJ As.slgnee of) 

the e’state. of Messrs. Respondent * 

. .BaiLEY, & Co., Ins ilvpitts . 3 , 


On appeal from the Sadder Dewanny Adawlut 

at Calcutta. 

TThIS suit was brought ,by the Respondent in th® 
Zillah Court of Moorshedabad, to recover from the 

* Present ; Members of the yudtcial Committee —The Right 
Hon. the Lord Justice Kniglv-^Bruce, the Right Hqn. ^e Lord 
Justice Turner, and the Right ijon. Sir Edward Vaughan Williams, 
w45s»55ors ^—The Right Hon. Sir Lawience Peel, and the Right 
Hon. STr James W. Col vile. 


2 ,'trd & 34th 
June, 1865. 

A manufac¬ 
turer of silk.s 
i n Bengal em¬ 
ployed a firm 
at Calcutta 
as factors for 
rhe sale of his 
goddson com¬ 
mission Gene- 
e name of the 


rally the shipments an d consignments to England were in th 
Principal, but a the market was depressed at Calnttia the Factors on 
several occasions shipped a portion of the goods to England consianinff 
them in their own names. There was a loss on the sales in England of 
tfce good^ so consigned. Held —there being no peculiar custoni of trade 
existing rn Ca/cufto to qualify the general mercantile law ©f England in 
respect to Principal and factoi;; and in the absence of evidence of *anv 
•special instructions by the Principal, that such consignments by the 
Factors was within the scope of their general discretion, and the loss wan 
properly charged on account of the principal 

, By an agreement betwetdi Principal and Agents, lo per cent, was to be 
allowed as commission. The SuUder Court, under Act No.' XXXII of 
1839, allowed 12 percent per annuih from the date of’ the suit m the 
amount found due, to the Agents : such rate bf interest disallowed on 
appeal, as that Act does not apply to an agreement between parties 
regulating the amount of interest., ^ 

Where a pawial» al^mtion was ms de by the appe late Court in the 
detree of the Court Mow, as to the rate of Interest awarded, but in 
other respects the decree was affirmed, 'both parties were directed to 
pay their own costs of .appeal. 
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r * , » 

Appellant«the balance of a mercantile account stated 
to be due to the ,Insolvent firm of Hickey^ Bailey. & 
Co,, for imncipal and interest at the time of their 
jnsolvency, amounting to Rs. ■54,784. 4a. gp. to tvliich 
sum interest was Jadded, calculated partly at 10 and 
partly at 12 per cent, per annunii, during the subse¬ 
quent period and up to the ^iTst of August, 1856, 
making the alleged debt Rs. 1,^0,938. 4a, 6p. ; but 
as the amount ol interest, more than double the 


amount of the principal money (wliich excess could 
not be recovered against the Appellant byaruleof 
the Oouits of India), the Re.spondent velinquished a 
sum ol K.S.* 10,938 4a, 6p.‘ from the amount alleged 
to be diue as interest, and laid the amount sought.jlo 
be recovered at Rs. 1,00,000, and interest thereon to 


the day of payment. * ^ 

The facts weretlhese :— * 

The Appellant^ was in and previous to the year 
1840 a dealer and inamifncturer of raw siHc and 


« 


silk pjece gocd’«, called “ Corahs,” at Junghypore, 
in the Presidency of Ben^l, and in the latter year 
e'hiployed the firm of Hickey, Bailey, & Co.,'rthen 
carrying on bu?iness in Calcutta .as Brokers, to act 
as bis Agents, in deceiving from hint, from tinrt.e 
^ to lime, consignrhents] of his goods and selling 
tliem on (ommiS''ion. The dealings between- the 
parlies continued fup to a short ](!l(iiiod of*the firm’s 
being declared insolvent, which took placf on tbe* 
17th of February, 1848. • 

Out of the above cbnsignments shipments wete 
* 

made under the express authority of the Appel- 
hmu by Hit key, Bailey, & Co., first to Messrs. Price, 
Griffiths, & Co., and afterwards to JIan Nolten & 
Co,, as consignees in Englhnd for sale, during the 
! . years 1840) 1841, 1842, 1843, and 1845. The in- 
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voices of tho^se shipments were ^invaTiahty made out* , 1865. 

Hickey^ Bailey, & Co;, as directeci, in tho • Mortui^y 
same form, statingf that the koo is* therein mentioned 1 .‘iiuckkr- 

° ^ BUTTY 

were shipped by Hickey, Bailey, & Co, to London, , v 
for «ale on a<'C>^i!li)t and risk of thtf Appellant ; his 
name and manufactiir<'S beiii;; well known both in 
the Calcutta and London markets ; and his goods, by 
’r<4dSQn ot the supeViority of his manufacture, being 
sought after and bearing the higne^t price m these 
jmarketa. •The accounts, sales, and letters of advice 
respecting tljese shipments were in^vde out and written 
by the consignees in England, in the^ name of the 
Appellant, to whom they were accordingly despatched, 
and by whom they were received in India. 

Tlie Appellant, in the months of January, Febniary, 
and March, 1846, fiad made conaiderable cjnsign- 
ments of silk goods for sale on his account tv Hickey, 

Bailey, & Co. 

It appeared that, on account of the Calcutta market 
being depressed and lif/favourable, cerlam gbods re¬ 
mained in hand in the month of* April, and could not 
be advantageously sold in Calcutta, and the Appellant* 
gave permission to Hickey, Baidey, & Co., to ship the 
same for sale ih^ngland, as had been previously done. 

The Appellant afterwards received a letter bearing; 
dale tilt *13111 U April, 1846, from Hickey, Bailey, &- 
Co., which con-tained the lodowing passage “ Our 
market* continues worse every day. After having, 
tailed in attempting to sell your silk, wc have, accord¬ 
ing* to ' your feq,ucst and instrtictions, sldpped the 
whole on your account to London, the particulars of 
which will be fdrwaided to you in due course.’’ 

The Appellant insiated in the Court below, that he 
had not in the iustractions given by him to Hickey, 
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'Bailey^ & Co., given any direction to alter or vary the 
(established, usage as regarded the shipments of Ids 
goods, which had been previously always made inliis 
nhme, and that the goods last mentioned had been 
shipped on Hickey^ Bailey^ & CoJs own account; 
and, in consrqUence, he disputed his liability in re¬ 
spect of such shipments. 

The account sales of these shipments were made 
oui, by the consignees in England^ in ihe name, and 
on the account, of Hickey^ Bailey ^ &' Co. * , 

'I'he first inform4tion as to these shipment's given 
to tlie Appejlant, was by a letter sent to him by. 
Hickey^ Batley, & Co, dated the 5th of Augnit^ 
1847, and invoices sf^nt with it. 

By the decree ol thp Zillah Court (Mr. Af’-Pigou, 
presiding Officiating Judge) it was ordered that the 
Appellant should pay the sum of Rs. 1,00,000, with 
interest at 12 per cent. Upon appeal from his decision 
to the Sudder Dewanny Adawlut at Calcutta^ that 
Court (c6nsirtiiig of Messrs. Jfsvor^ Bailey^ and Steer^ 
decreed to the Respondent ^the principal sum^ of 
•Ks. 54.7S4 4a. 9p., minus the difference ‘between 
10 per cent, on Rs. ^89,584 and the rate of 12 per 
cent, calculated the^reon in the account* made up to 
Aprils if^47i the previous accounts showing the r^te 
agreed to between the parties to be onl/ «o per 
cent, per annum, but the Court, under ifie Act, NO| 
XXXI 1 . of 1839, gave interest upon the piincipal 
sum from the date of il^e institution of the suit to 

r • 

the date of realization* at the rate of 12 per cent. \ 

On the*appeal from this decree to the Privy Council, 
ihe principal point turned upon the accounts which 
raised the question, whether* the claim of the Rtspon* 
dent could be sustained in accordance with the mer- 
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cantile custom and usage of Calcutta and the mode of * 1S65. 

dealing between the Appellant and the late hfm of murtuniov 
Hic^ey, Baileyi & Co. The material, evidence upon 
this point is stated in their Lordships* judgment. • 

It was contended* on appeal by the Appellant, first, 
that goods were delivered to the late insolvenLfirni 
for sale on commission on behalf of the Appellant, 
but .that Hickey^ 'Bailey^ * & Co. had consigned 
them to England, in their own names and at their 
own ri!ik,*aud that the Respondent, as Official as> 
signee, *had Jailed to discharge tl^at firm from the 
Aibligation of accounting, for those goods and for the 
proceeds of the sale thereof in the usual manner as 
between Principal and Agents in taking the accounts; 
and secondly, that the decree of the Sudder Dewanny 
Court ought not to* have decreed interest on the con¬ 
solidated amount of principal and interest irom the 
date tbe suit was brought, nor at the rale of 12 per 
cent, per annum, under the Act, No. XXXH. of 1S39, 
when the rate agreed • between the parties wais 10 per 
cei^t. • < 


The Attorney-General (Sir R, Palmer), and 
Mr. heith, for the Appellant ; and 


•20th |ufy, 
j 865 ’ 


• Sir Fitz Roy Kelley, Q. C., and Mr. Macphersout 

foP the Respondent, 

Their.Lordships' judgment was pronounced by 

The Right Hon. the Lord Justice Turner. 

* « 

"The Appellant in this case is hhe owner of silk 

filatures, and^a dealeP in silk of Junghypdre^^di dis¬ 
trict in BongaL The (Respondent is the Official 
assignee of an insolvent firm that formerly carried 
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. . 

.on bus.ncsia in Calcutta, under ihe s*yle of Hick:y, 
Bailiy, & Co. ‘ « 

Tl^iat firm from the year 1840 up to tbe end* of 
1847 acted as the Faitors ati I Agents of tiie Appel¬ 
lant ; sieiling bume of tiie goods consigned to them by 

hini in Calcutta, and slipping others to London for 

• * 

sale there , and toe following seems to have been the 
course of dealing between theifi .—Tiie Appellant ’ 
was in the habit of drawing bn Hickey, Bailey, & Co., 
iigain&t the goods consigned 10 them, and they accepted 
and paid his drafts^ chaiging linn in acco^int With the 
amount of them, li thc-y sold .tiie goods in Calcutta,, 
they rendered the account .sale lo him, an d credued 
bun with the proceeds. Against the goods shipped 
lo London tlvey drew ^Bills in sierling money upon 
the consignees , but credited the 5 \ppelUnt in account 
with tile , proceeds ol those liilJs in rupees at the rate 
of exchange at winch they were so d in Calcutta ; 
and on receiving the accouivt sales from London, 
they cither ^ive him further ^..Awedit lor the profit, or 
debited him with the Joss on a'lch siiipiiient, according, 
.to \he final result ot the transaction. Tne *acc«unt 
current so kepi was balanced on ltie 3oih of April,^ 
in each year, and, irom lime 10 time,^iv:ndered to the 
Appellant. From the year 1841 up to a period wh^cli, 
as found by the Courts he low, we may ti^ke to been 
some time 1845, co i ignmenis \.o ' London 
shipped by Hickey, Bailey, & Co , to tne consignr^s “for 
sale ou account and risk ot^ Murtunjoy Chuckerbutty 
Examples of invoices.appear in the record. A\)out the- 
)ear 1845^, some chfinge took place in the constitution' 
of the* firm of Hickey, Bailey, 8 l Co., «\nd either con- 
lent poraneo us ly vviih^ 01 shcuily after that event, the 
bjiipnieflts ou, account of the Appellant were made in 
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a liifferent form; most of the invoice^ s*rr>Jing^ the 
goods to be shippffl by Hickey Bailey & Co., ^nd- 

* g 

consigned to the London house for sale “ on account 
of Ihe concerned; and one or two stating them to 
be consigned for sale on account of Hickey^ Bailey^ & 
Co • EKamples of* the first of theses two clashes of 
invoices appear in the^ record. All the latter invoires 
however continued to specify the mark or brand by 

A g 

which the Appellants silks were’ known in the market. 
It is upon the variat on in the fo of the consign- 
•luents made in and subsequently to 1845 from that of 
the consigiynents made before tljat year, that the 
• principal question on this appeal is raised. 

, The disputes betweea the Appellant and Hickey, 
Bailey, 8 l Co. began in^ the year so disastrous 

.to c^rrt nerce in India. I he letters of the 27th of 
November, 1845, and tjie 21st of February, 1846, 
show that from a date as early as the latte& part of 

i845,*the silk market, both in Calcutta and in London, 

■ 

was in a state ol great depression. On the 13th of 
April, 1846, Messrs. tLckey Bailey, & Co. wrote to 
the»‘A'p^ellant • “Our nfarket continues worse every 
day/ After having faded in attem{>ting to sell your* 
.’silk, we have according to yoqr request and instruc¬ 
tions, shipped'Uie whole on your.account to London, 

» the particulars of which will be forwarded to you in 
due cdurse,” ,And accordiiuly their letter of the 
•23rd* 0/ December, 1846, ^'ontains this passnge: 

“ We » also inclose invoices of 64 bales si k, 

. and gc^o pieces of your .good corahs shipped on 
y«ur account to London; that’sums drawn against 
these shipments, as ^jer memorandum at ,foot, vi/.: 
Rs. 54,816. izsL. 6p. have been cani^d to youV credit 
under due.dates.” » * 
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' It is not Mifficult from this memorandutn, and ^by 

' means of the quantities of silk, and the dates and 

amounts of the Bills there specified, to identify tne 

shipments so advised with the shipments of 7 bales 

per “ Oriental'^ and 8 bales per “ Tartar^' to 

Ma^niac^ Jardin^^ & Co, the shipment of 13 bales 

per Kelsoto Phillips 8 l Co.i^the shipment of 

18 bales per “ Essex to B. y. Johnston & Co , the 

shipment^ of 18 bales per “ Cressy/* to Cockerell & 

Co, and the shipment of 4 cases of corahs, also per 

“ Cressyy to Thurburn & Co., which arc respec- 

lively mentioned jn the accounts. The losses on 

these shipments are amonjist those his liability t.o 

which the Appellant disputes; and many, if not'all, 

of them must have entered into the accounts which 

were the subject of the correspondence that will be 

next mentioned. ^ 

> 

In Augnstf 1847, Messrs. Hickey, Bailey, 8 l Co. 
wrote to the Appellant their letter of the stti of 
that month. The most important passage in it is 
the first paragraph, which is in these words : " We 
beg to wait upon you with the following:—A slate- 
. mentofyour account current exhibiting on tlie ‘30th 
of April last a balance in our favour of Co’s 
Rs. I3ii7i> 3- 7>, and a continuation hf the same in 
open account to date showing a balance against you 
of about Rs, 31,882. 6. 5* Four account sIll^s from 
Messrs. Magniac, Jardjne, & Co, Samuel Phillips 
& Co., and Cockerell & Co., of London, comprising 
bo bales of your silk, and three account sales com- 
prising 51 bales of theirs*” This letter also expresses 
an unwiiyngness itf the then s^ate of the markets to 
receiivef any lurtlier contignineiits “drjfwn against 
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• • . 
an<r^iiS8e« the Appellant to place the hoilae *111’ funds 
either by remittances or goods. • • 

Appellant^s answer to this communicalrioi;i was 
dated the 12th of August, *847. After professing^ 
himself confounded-hy the letter of the isth, he says . 

The cost aS the goods I consigned to you was. 
Rs. 5,000 or 8,000 more than 1 drew on you, and !, 
Sieved you owed mp that sum at least, but in your 
letter’you make me vour debtor more than Rs. 31,000. 

! am ashamed to hear this. Your old house several, 
years ha*s lent silk and. corahs to England on ipy 
account, and the London houses hdve ever sent ac- 
tonnt sales, &c., for every transaction m my name, 
atrd f have these accounfs in my hand- Your new 
house, I don't know how^ has taken a new manner of 
business, and all the apcount sales sent to me now are 
copies signed in Calcutta ; this does not satisfy me 
at all, and, therefore, 1 want the London account sales 
as formerly. There are. many particulars I want tu 
know in these sales, because 1 see in vour copies 
.several sales on account of the concerned, tlulil I 
hav4.*'th*e^particulars 1 wl^l not examine the account 
current, and f request you will send them to roe as 
quick as possible.” * 

In reply, dickey^ Baileyt & Co,, on the a8th of 
,Augusi, 1847, seat a Letter, in which they lorwarded* 
though under a kfnd off protest, the original accounts 
' demarfdqd ; complained of the eone of the Appellant''!s 
^tetter ta them ; and again pressed for payment of the 
dtialance due to them. 

There IS 00 fevidence of any furiher correspondence 
botweieii the parties until October, 1847. 
tfth of tbat^ Bmiify ^ Co,, wrW? a 

letter u> the Appellaat,* which is not in evidence* 
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. From the* re/crences to it in the subsequent cor re* 
spoftUence, we may infer that it contained an account 
corresponding more or less closely with that itpen- 
lloned in the record as No. i. 

in answer to it the Appellant wrote the letter of 
the 25 of Ocio'&er^ and in which he for the first 
time put forward distinctly the case on which he nov? 
relies. He says, ** I am. very ai?xiou'i to settle my 
two years' accounts with you. I hereby send you tlic 
copy of the abstract of your letter dated the nth of 
Octoberf 1846, for your inspection. In youf opinion 
my goods created'a good name in the London markets, 
so relying on your statement I desired you to ship sl 
quantity oi my silk, but you in contravention to your 
practice shipped them in your own name instead of 
mine, and, therefore, owing to name being sup«> 
pressed, I hold you responsible for the loss. It is 
very easy to settle accounts. I will only debit you 
with the invoice cost of the goods shipped by you to 
London; likewise, 1 will debit you with amount of 
the account sales sent by you with interest. You may 
ako, according to foimer practice, debit in tpy irame 
the amount I received from yon with interest, and 
also costs.*' * 

The reply of Hickey^ Bailey^ & €0., to this is 
*^dated the 30th off October, After explainii^ the letter 
of the nth of October^ 1847, they *aaj, *'Regarding 
the shipments, we mu^ beg to observe that the in- 
voices of your property have been uniformly’-'worded 
according to the practice followed in Calc^tfta, J on 
account of the concerned,’ under your welUknown 
filature*roaik, and not in our name as you pretend, 
which, however, would make- no difference .in the 
result of the operations. Yotf were fully made aware 
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of those shipments by our lot ter of the 23rd of De^ 
cehtber^ r846| &c., and, therefore* eannot at thil Ute 
bout’, because the result has been a loss, pietend to 
have no personal interest, and decline all responsibility 
in shipments made on your account, and to which you> 
have till now made no objections, you having on the 
contrary, in many of your letters, directed us to ship 
your, goods on yo(iV own account, and not to sell them 
in CulcuSta, evidently because your expected a more 
4>rofitab.le • realization of them by so doing. We, 
therefore, beg to hand you again a ^statement of your 
.account closed 30th of last, showiig a balance 

in our fafour of Cotnpatiy's Rs> 22,3 r 2. 9. 6., and a 
continuation of the same in open account, showing 
a balance against you up to date of Company's 
Rs. 48*547 I- Ok This account, you will see, has 
been corrected, owing to a mistake in crediting you 
with a draft for Rs. 10,000, against a shipment which- 
had nothing to do with your account.” The right to 
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make this correction is also a material ^que^tion om 
this*appeal. , 

The Appellant replied to this latter by tltat of the ^ 
.i8ih of November. The following are the material 
passages in it: am informed of the particulars 

from the contents of your letter dated the 30th of 
* October^, •which ^reached me tt a time when I was 
busily engaged in preparing ;^our accounts, and conse¬ 
quently’could not reply to it. 1 am now sending yon 
the account for your inspection, bearing a balance of 
Rtf. i,3$o. 12. I in my favour, .which please let me 
have. The points treated by you * in your letter may 
be true iti y^r opinion, but in my opinion tl)ey are 
improper, fbr my goods^ were unjustly shipped to 
England.' Notwithstanding this 1 have forwarded 
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BiHs to you, and debited you with the cost price ol 
tAvkrv^vt then!. 1 ^have credited you with the amount foa 
paid to fOe, and entries have been made regarding 
v- , your commission and discount according to the former 
practice. 

Messrs. Jitckeyt Baiiey, & Co. stopped payment 
early in Januaryf and were formally adjudged in¬ 
solvents on the 17th o\' February f 1848. In .their 
schedule the claim against*the Appellant was entered 
as disputed." The Respondent afterwacds, became 
the Official assignee of this insolvent es^te, ^nd some 
correspondence appears to have passed between him 
and the Appellant touchinjg the disputed claim on the 
latter in June and He continued to 

insist on his view of, his rights, and, instead of ad¬ 
mitting anything to be due frofn him to the estate of 
Hickeyt ^Bailey t & Co., to "contend that the sum of 
Hs. 1,300. 12. 1. was due to him on the balance of 
the account as made out by him. 

In Jnlyt^ *857, after a delay not very satisfactorily 
accounted for, on the gromid of the poverty of the’ 

•t 

estate and the complexity of the accounts,^the Re¬ 
spondent, under the authority of the Insolvent Court, 
Commenced an action in the Zillah Court of Mfmrshe- 
dahnd against the Appellant for the recovery of 
Rs. t,00,000, the balance alleged to be du^ on tbis"^ 
disputed account. The plaint showed >hat the balance 
claimed to be due at the date of the iQsolvency> with 
the subsequent interest, amounted to Rs» i,io,g^8 
and a fiacilon ; bu^ relinquished all in excels nf «the' 
Rs. 1,00^000, in ^pursuance of a rale whi^h obtained 
ill the Courts of the East India Con^pany, and 
bade a Plaintiff to recover more than* double \bxi 
'amount of his principal debt 
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The ju'^Igment of the Zillah Court, which is dated 
tbtf and of February, 1859, decreed the whole 
amotint claimed to the Respondent, with interest at 
the rate of 12 per centum per annum from date oP 

•ir 

suit to date of payment. * 

On appeal, the Sudder Dewanny Court by its judg¬ 
ment, dated the 24th of February, 1862, confirmed 
this judgment on ^11 point's except the calculation of 
interest. It held that the sum claimed as principal 
iQoney and the balance due to the insolvent firm in 
February 184^8, being R*s, 54,784. j., should be cor¬ 
rected by the deduction, of the difference between 12 
and* 10 per cent, inter^^in the accounl between the 
30th of April, 1846, al^Pthe 30th of April, 1847; 

It refits,ed to allow the Respondent any interest on 
the sum so ascertained during the period in which 
he had delayed to bring his suit, but ggive him 
interest on it from the date of the commencement of 
the suit to the date of payment, at the rate of X2 per 
centum per annum ^ > 

Frprn these decrees tl}e present appeal is brought ; 
and substantial questions to be determined ujJon • 
jt (some mincfr points that were raised on the plead¬ 
ings have becin given up in the Courts below or here), 

* * « 
seem to be reduced to the following, viz 

•' I^irst,^ Hfhether^ the Appellant is properly chargeable 
with the baiaate of the account betwten him and the 
late firm of Hickey, Bailey, & Co., taken on the 
' principle on which this account has been taken, or 
'whethertie is now entitled to have, that acceuiit taken 
on the principle asserted in bis letters of the 25th of 
Oc(ab$r and ^th of ^Nevember, 1847, viz., that of 
treating all* the later shjipments to England as made 
by Hickey, Bat ley, & Co, at their own risk, and of 


C4i 

1865. 

Mustvnjw 

QiucskR’ 

surxv 

If. 

CobKKANK. 



CASES iN THE PRIVY COUNCIL 


241 


i86j. 


MuRTUNJof 

CHucKaa- 

duriy 


V t 

COCKRANC. 


(I(‘bitti)g tlirin wkl^ the prime cost, or other assumed 
value of. t}\e goods in Calcutta at the dates of tht: 
shipments? 

Second, whether, assuming the shipments to have 
been made at'lhe risk of the Appbilant, it is proper, 
under the circumstances, to cl^arge him with the 
amounts of the re-drafts from London ? 

Third, whether he is entitled to any, and -wlirat 
relief in respect ot the item of Rs. 10,000, withdrawn 
by Hickeyi Bailey, & Co., from the amount.as men¬ 
tioned in their letter of the 30th of October, 18(47 ^ 

Fourth, wl\ether the interest on the balance due 
by him has been correctly G|||^lated ? ‘ , 

The first question invo^^^ the inquiry, whether 
Hickey, Bailey, & Co., when they made the consign¬ 
ments of the Appellant’s g,oods in the form in which 
they are shown to have made them subsequently to 

the year 1845, were guilty of any breach of the duty 

* 

which either the general law, particular custom, or 
special' contract between them and their Principal, 
imposed upon them’is FaclK>rs. In the. Court Vlow 
evidence was given to show what are the*'’general 
powers of Factors in Calcutta who are. employed to 
ship goods fur sale in England on.-kccount ol their 
♦Principal. Their Lordships apprehend that .this 
evidence was adduced not so much dor the^^iarpose of 
establishing that any peculiar custom of* trade obtained 
in the part of Calcutta, as for that of showii^ what 
was the general law ; V^e country Courts of India 
not being very conversant with questions of Mercan¬ 
tile lavi% and no*t recognizing the law of England as 
the Tex faru But, however that maj^ be, their Lord- 
ships are of (^pinion, that the evidence altogether fails 
•to show that^ny particular usage or custom qualifying 
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the'^ercantile >law of England, as between* Principal 
and Factor, prevails at Calcutta, .It is therefor^ by 
the ^general Mercantile law that the powers and duties 
of Hickeyi Bailey, & Co., in making* their consign¬ 
ments of the Appellant’s goods, must be determined. 

Again, their !!;ordships see no ground for dissenting 
from the exposition of the law which is contained in 
.the careful judgment of ^he Sudder Court. They 
arb of opinion, that Hickey, Bailey, & Co., as Factors, 
having an interest by reason of their advances in the 
Appellagt^s goods, we|;e justified in shipping those 
goods for sale* either “ on account o& those concerned,” 
*of ‘‘on account of themselves,” unless atheir general 
attthority was controlle<|||hy instructions from their 
Principal, or by contract. Of positive inslrucliuns or 
of express contract there is no proof. The existence 
of either, if to be inferred at ail, is only to be inferred 
from the evidence of the course of dealing befoie 
> 845 -' 

Again, tkeir Lordships are of opinion, that even if 
. there were nothing to .set against the* course of 
deali ng^s o proved, the 'Inference from it that the 
general discretion of the Factors in respect of all 
■ future consignments had been controlled, would 
hardly be sirfe* or legitimate. ‘But, in truth, the 
ai prior course of dealing is not the only fact from 
which their Lqttiships have to draw their conclusion 
on the ^point now under consideration. The letter of 
the 2'jcd of December, 1846, proves that invoices of 
.the consignments of that year were then sent to the 
Appellant. All those invotces /are not produced; 
but it is impossible to escape the concluaioii that 
they must ^haCre shown in what from the consign¬ 
ments wete mide; skice the loss s on the ship neoti 
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to which ttbcy relate are un^questionahly so^jif^of 
ihos^ whtcb the Appellant on Uie ground of that 
IfSLprOkpen form of the consignment, is now seeking 
to throw on the estate of Hickey^ Bailey^ & Co., 
and he does not pretend that the invoices sent to 
him were not ‘«rour-terparts the ^Voices senl to 
£ngla.«d* Nevertheless, on the* receipt of that letter 
he ma«le no complaint respecting the form of the con* 
singments. 

Again, when these transactions were known to 
have resulted in heavy lessees, and he i^TOte this 
letter of the lath of August, 184?, his chief 
complaint that in the absence of the original 
account sales, he had not ;|^e proper evidence of 
-what had been done wkh his goods in England; 
and it was not untH October, ^847, tliat his present 
case was distinctly made. , The correspondence thus 
tends sbroogly to negative the existence of instruc¬ 
tions, contract, or understanding inconsistent*' with 
the arts of Hickey^ BaileVt 8c Co. Their Lordships, 
therefore, think that the alleged breach of duty on the 
pvt .of the Eactors' has neft been established, ^aDd 
that as betwein them and the Appellant was 
diargeahte with the losses on all the shipments to 
England. The foundation of his casd*having tliQs 
tailed, it is unnecessary to inquire whether, it it had ^ 
been established, he would have been entiflOd to the 
particular relief whicli die claima. Their Lordships, 
Irowewer, observe,. Uiat in many u^poriant particulars, 
thb case,, d ^he Agent\ breach of insirucUons had^ 
been pocked, would have been distinguishable irpm 
thait of JBertram v. Gedfm% (1 Knapp's P, ,C 
Cases; 381). There it was proved ^lat the Agetite 
who in breach of their it»strutions bad neglected to 



ON APPEAL FROTiJ HIE EAST INDIES, 


245 


sdl«^»en the funds were at 85 per cent.,*and might ^^8^^ 
have sold at that price ; and consequent!}/^ the facts Murtunjov 
bolrfi gave the’ measure of the damages sustained, 
and*afforded the means of compelling the Agents to * * 

» ■*»*• CiPCKRANRf 

put their Principal in the position in which he would 
have»stood had jth'ey observed his instructions. Here 
it is quite certain what (if any) proportion of the loss 
is attributed to the ’form of the consignment. Nor 
is, it .easy to see upon, what* principle Hickey^ Bailey., 

& Co. could be charged'with the cost or invoice 
price of.tlws goods ; since it follows from the letter 
of the t3th ^of April, *1846 both that the Appellant 
J:iad authorized the shipment of tliem for sale in 
England', and they must^ have been sbld at a heavy 
loss, if sold at that time in Calcutta. 

The .next question is, whether the Appellant has 
been properly charged in account w'ith the re-drafts. 

It is stated in the judg*ment of the 'Sudder Court, 
that (rtio question had been raised regarding the 
good faith of these entries. They must, therefore, 
be taken to represent correctly the difference be¬ 
tween* the net proceeds, of the Appellant's goods 
an d amounts of the Bills drawn against tlfem 
•by Hickey ,. Bailey, & Co., Had Hickey, Baileys 
& Co. remained solvent and paid the re-drafts, 
th^ propriety of these charges against the Appellant 

•a ® 

could »cA have^ been questioned. For he had already 
received credit* in account for the sums for which 

• • t 

Hickey^ * Bailey, & Co.’s Bills on London had been 
sold ; and, therefore, to charge him with the re¬ 
drafts was only tantamount to writing back the 
excess of credit which he had * received in anticipa* 
tian of the Realization of the proceeds of iiis.goods. 

The quesfon raised,^ liowever, is, whether Hickey, 

X~33 
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Baiiey^, &* Co., having failed, and havthg pr«jgjjim« 
ably paid,' at* most, a dividend on these re-drafts, 
tbey'^are entitied^td charge the wliole amount f of 
them against the Appellant. The answer to ‘this 
question depends on the further question, whether 
•upon or after tlie' insolvency of, Hickey^ Bifileyt 
& Co., the ^consignees in England had any right of 
resort to the Appellant for tKe recovery of the 
difference between the sums realised by the sale pi 
the goods, and the amount of their acceptances 
against them ; or the unpaid portion of ,such de¬ 
ficiency. If tlicy had no such remedy, the* Appel¬ 
lant, as the account stands, has received credit for 
all to which ht: is entitled, vis., the net procee ds of 
his goods; whereas, if he were to retain credit for 
the amounts for which the Bills "on London were sold, 
without submitting to be debited with the, re-drafts, 
he would charge the estate of Hickey, Bailey, Sl Co. 
with more than the net proceeds of the goods* On 
the other hand, if he remained liable to the con¬ 
signees for the losses on the goods Or for any pait 
of such loss'es, his objection ^to a mode of stating the 
amount, which would have the effect of makih'^'v him 
'pay,^ or leaving him answerable for such losses, twice 
over, would be well founded. 

(t appears to their Lordships that in these traqs- 
anions there was not that privity of contract ^between 
the Appellant and the cons^nees in England, ^ich 
would render him liable for the sums represented by 
the re-drafts in question. 

This is not the ordinary case of a contract made 
by an Agent for an uuuisclosed Principal, on which 
the coniractee on discovering ihe Principal may at 
his election sue cither Principal or Agent. 
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The contract which' the Itabiiity, *in Vespect of 
whjfh the re-’drafts were drawn,* arose, as not a 
simple consignment of goods for sale by anT agent? on 
account of ao undisclosed .Principal; it was- a con. 

, tract, of pledge -by. Factors having an interest in the 
goods pledged. Hickey^ Bailey^ & Co., being en- 
trusted with the possession of the goods, and having 
advanced upon theip* drew* the Bills on London in 
the*ir own names; they awid not the Principal were 
liable as drawers on those Bills; and they probably 
sold the*. Bills with the • shipping documents in the 
market. Had* the Bills not been *accepted by the 
consignees, the holders, though pledgjees, by means 
of* the Bills of lading, ot the goods, could have had 
no remedy for any deficiency against the Appellant. 
The acceptance of the Bills by the consignees, and 
the delivery, of the shiffpipg documents to them, 
made them the pledgees, but did not alter the 
character of the transaction, which was one whereby 
Hickey I Bailey ^ & Co. had pledged the goods far 
•the payment of Bills on which they, anti not the 
Appll(AflA> were liable as drawers for an amount 
exceeding the value of the goods. The re.drafts are 

for that excess. There seems hn such a transaction 

0 • 

to be no privity* of contract bet«?een the consignees 
And*the yndisclosed Principal. How can such a 
privity be imported into it by the fact that, accord, 
ing to* the course of dealing’bctween Hickey,. Bailey, 

Co. and the Appellant, the latter received credit ou 

account for the sums for Which the Bills on Londont 

% 

wefe sold, subject to the final, adjustment of the 
account of the different donsignments ? * 

Their Lordsliips are, therefore, of opinian^ that the 
Appellants has been pro'J)erly charged with the re-drafts.. 
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We ha^e next to consider the disputed item ot 

Rs. ^0,000, In th^ account, No. i, the Appellant is 

credited With this sntn under date the 13th of / 4 /n 7 ; 

€ « 

1846, as the proceeds of .a draft k >1 Hickeyx Bailey^ 
& Co., on Gorget 'Stewart, of London, against 
sixteen bales of raw silk, shipped on Appellant's 
account per “ Orient and un'der date, March i8th, 
he id. on the other side of the same account charged 
with Rs, 541. I2-. 6, as commission and shipping 
charges ou the same consignment, ft has already 
been stated that by their letter of the 30th of* October, 

1847, Hickey, Bailey, & Co. advised the Appellant 
that this shj|)raent had been erroneously treated as 
made on his account; that he had in fact nothing to 
do with it; and that they had, accordingly, corrected' 
the account by striking out the credit of Rs. 10,000. 

It seems that, in the fiii^t instance, they omitted 
to strike out as they ought, on this view of th^e case, 
to have done, the charge of* Rs. 541. 12. b.; but this 
omissicm was afterwards set right by the Repondent. 
In the plaint and subsequent proceedings this .ship¬ 
ment and the credit attached to it are stated^'^erally 
and.loosely to have been those “of another Mer,- 
chant; “ and the on'ly case thus mafle by the j^p-^ 
pellant on this point, was to the 'effect Ithat no 
sufficient reasons had been assigned for witlidrawing' 
from the account a sum with, which*-lie had been 

V ^ * 

Once credited; and that the Respondent’s looseness 
of statement concerning the transactions was an 
argument for holding that the deduction of the sum*' 
in question had*been made fraudulently. On Ithe 
trial ,in* the Ziliah GOurt, Ur. Mori^et, the former 
book-keeper Of Hickey, Bcdley, & Co., was examined 
ns to this item. His evidence was 'to lliis effect* 
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“ The silk did belong to the Defendant*onginally, 
bu^ was shipped by Hickey^ Bailky^ & Co., on’their 
own* account, they having purchased it, and* rendered' 
the account sales to the Defendant." No questiop 
was,,put to himway of cross-examination on this 
statement, although he was cross.exa*mined by the 
Appellant's Agents ds to another part of his evidence. 
•The contest in bcih the 'Courts below apparently 
continued to be confined! as before*, to the propriety 
and bond^fid^s of the alteration in the accounts, 
Their Lordships see no grounds for disturbing t* e 
conclusion of both the Courts belovv upon this point. 
They accept Morinet's statements as life true account 
of the transaction. He was not cross-examined upon 
k; theye seems to have been no suggestion in the 
Courts belovv that ?be Appellant had not received 
credit for the proceeds *of these bales of silk as sold 
in C( 4 cutta. There is an item in the accounts which 
are in the record which seems to represent those 
proceeds; and the fact would probably appear even 
' more clearly if we had^ the Bangalee account made 
out b|itf 4 he Appellant on the principle asserted by him ^ 
.which was before the Courts below. It is difficult 

" tp conceive that he would allow the account to be 

• • 

finally taken against him without seeing that in one 
’wayor,ather e^ery bale of silk which was consigned 

by liim to Hickey^ Bailey^ & Co. was accounted for. 

* ^ * 

The Evidence of Moriiiet^ however, suggests an- 
' other question, which, although it has not been dealt 
* with in the Courts below, th'eir lx)rdshlps have beeo 
uAwilling to exclude from thehr consideration. That 
question is, yyhether *the transaction as described 
Vy Mr. Mtrtnet is‘not^one which the Appellant may 
ifmpeach as a fraudulent purchase by an Agent on 
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his own Account of his Principal’s good*! ? In sen 

ordinary case it m%ht fairly be ' objected that tjiis 

point was not taken upon the pleadings. The answer 

to that in the present case is, of course, that the 

Respondent, by^ spealcing of the transaction as ^one 

of "another Metchant,” has misled the Defendant, 

* 

and thrown considerable suspici6n on the bondjldes. 
of his own case. On the. other, hand, it is to be 
observed that Morinet, if cross-examined, might 
have cleared up the transaction, and have shown 
that the purchase by Hickey^ Baileyy & Co. was 
known to and sanctioned by the Appellant. Again: 
it was open tli the Appellant, if he were interested ’ 
in so doing, to raise the point now under considera¬ 
tion in the Indian Courts, where he was represented 
by an eminent English barrister,*, to whom the equity ' 
on which it is based must!' be familiar. That he 
failed to insist on this equity, is a strong argument 
that it was not for his interest to do so. He could 


only have set aside this purchase by Htckeyy Baileyy 
& Co. on t’he terms of writing back the sum^ for 
which he bad received credit as the proceedf^^f *tbe 
I sale to them, and by taking to the shipment to 
Englandy with its loss or profit as the case might be. 
And there seems to' be no reason why this particular 
shipment of sixteen bales should have escf^ped the * 
common fate which on the evidence *we must take 
to have befallen^ the other consignments of* silk' 
wbieh were shipped from Calcutta about that time^ 
and have realised a^prodt, instead of resulting .in 
heavy loss. |t may be added, that the point is nbt 
distinciily* taken in the Appellant’s case. On the 
whole, ,|betr .Lordships see no sitflScient iground for 
r4tO|;^ning this account in relpect of the item of 
10 , 000 . * 
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only remaining question is that of> the interest 1S65. 
to be allowed... The Sudder Couct, in the exercise Mujitunjov 

ir*H UdS 8R* 

of^he discretion given to it by Act, No. XX^II. * buitv 
of 1*839, has given interest from the date of the coin- cock*ranf. 
mencemeot of the^^it, at the rate of 12 per centum per 
annimi. There waS evidence that the ;^ccount current 
between Hickey^ Bai^ey^ & Co. and the Appellant 
bore interest at the rate of 10, per centum per annum 
baly ;• and on that ground the Sudder Court reduced 
the interest allowed by the Zillah Judge before the 
commencement of- the suit. Their Lordships are of 
opinion, *that .,the same consideration should have 
determined.the rate of interest to be tallowed from 
thjg \iate of suit, and that* the amount of this should 
also be calculated at 10 per centum per annum. 

The order, therfore, which their Lordships pro¬ 
pose humbly to recommjcnd to Her Majesty as 
proper to be made on this appeal is, that the^nterest 
allowed from the date of suit to tlie date of payment 
be reduced by the difference between la per centum 
and 10 per centum per annum, and that in other 
respqpttf the decree of.thh Sudder Court be affirmed. 

But h^ltrfSg regard to this alteration in the amount 
decreed, and .to the other circomstancea of the case, 
they will also 'recommend that each party do bear 
his Qwn costs of this appeal. ' 
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Mulkah Do Alum .Nowab Tajdar) ^ 

„ > ApPiliaPttf 

BOHOO ... ‘...j 


AND 

Mirza Jehan Kudr, Nowab Mirza,\ • • 

ZUMAN Ara Begum and Rvj^xA’I Respondents.^ 
TooNissA Begum ...) ‘ • 


On appeal*from the Court of the Judicial Cofft-. 

missioner'of Oude, ' % 


TL HIS appeal was brought ,from three several 
Orders or decrees of the Deputy Commissioner of the 
Lucknow Civil Court, and the Judicial Commissioner 
of Oude disallowing a claim of the Appellant for 
payment of dower amounting to a crore of rupees 
out of the estate of her deceased husband, and direct- 
ing the estate to be divided in certain shares ^mongst 
the Appellant and Respondents. 


3 rd & 4th 
March, i86({. 

Lex loci of 
the Province 
of Oude. 

The prin* 

Cl pals of law, 
as well as the 
rules of pro* 
cedure of the 
Punjab Codfe 
of 1854, \Asre 
introduced 

»8*^sfoifur ' * Present s—Membecs of the Judicial CdpmniUee —The Right 
annexation to tHon. the Lord Kingsdown, the Right Hon. the Lord Justice 
Crown'to'be Bruce, and the Right Hon. the Lord Justice T,)irjier. ' 

adopted as Assessors, —The Right Hon. Sir Lawrence Pe^l, and the Right 

Hon SirJ.m«.W. Col.,1..’ 

tration of 

the law in that Province, and to be applied 39 far as th^ appeared to 
the Judicial CoramUsioners appointed tpr the administradon of Justice •> 
there,fuot to be unsuited to the circumstances of the country, except so 
far as they were founde^d upon locfti custmn, varying the general law, 
svhether Hindoo or Mahomedan, when tbe Code was nSt to be applied to 
(W#. * V 

'^e funjah Code of 1854, cl. 10, sec. Vi,, decUres thati‘By 
tNi,H|nnoo aiK^Mahpinedan law, the dower of a married woman, if not 
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' Ttro Appeflant was the widow of Mir»a^ SecunSef 
a bfother of the late Kia? of Ottde,^^nd 
(formerly a General in his service. The Respondent^ , 

Mirm Jehan Kudr, was the son, the Respondent, 

Nowab Mir&a, adopted son, and the Respondents*, , v. 

2 uman Ara Beg^m and Rufaatoonma Begum, fhe •**'*]^d*!**" 
daughters of the deceased. The late Royal family of 
Oude, and the patties to this appeal, were Maho» 
medans. 

On the dethronement of the King of Oude, his 
ihrothets the late General Mirza Secunder Hushmut, 

' proceed*ed to England, whece he, afterwards died, 

•Jlcaviqjg the Appellant .and Respondents surviving 

entirely paid up at the time of marriage, is claimable by her at any 
subsequent time, and especially in the eveijft of a divorce. Among 
Mahomedans it is usual, as a safeguard against capricious divorces, to 
stipulate £««• an amount of dower far beyond the means of the bridegroopt 
to pay. Such contract, if enforced by a Court, would ruin a Defendant 
who has divorced bis wife, without reflecting on the liability to which 
he was subject. Still, although the full amount need not be decreed, 
yet, in the event of a divofrA without a valid cause, heavy damages will , 
be awarded to the wife in proportion to the means of the husband” and ^ 
the 11th section .declares, that in the event of the husband’s death “the 
dower is treated as a debt, and takes precedence of the claims of heirs 
but not of other debts, it stands on the same footing with them. In^ 
this case, the Court would possess the medifyfhg power if clause (lOj, 
and award to the ^idow a fair sum, with reference to the assets the 
estate and the circumstances of the heirs.” 

A Mahomedan of the Soottee sect, domiciled ia 'Ouat an^ a member of 
the‘Royal family there, on his marriage, by a deed executet^in the year 
i8nS, settled a crore of rupites by way-of dower. This dower was not de¬ 
manded during the lifetime of the husband, but at his death, which event 
took place after the annexation of Oude, in 1856, the widow claimed the 
who'e amount, although it would exhaust the entire property of th« 
settler, and totally exclude his heirs from succeedin|f_ to any part of 
* his est^ite. The Judicial Commissioners of Oude applied the provisiona 
of the Punjab Code to the case; and held, that according to that Code 
■ the deed was to be construed to mean, not the absolute Sum settled for 
doT/er, which was from the position of the settler an extravagant dowry, 
but an adequate provision for the wife; and -directed the estate of the 
husband to be divided in moieties between the widow end the husband's 
heirs. Upon appeal^ such decision afSrmed by the Judicial Com- 
mittee, who held, * 

First, that the Commls^wineea were light in applying the Punjab 
Code to the case; and ■ 

fondly, that the Commissioners under that Code, properly exerci^ 
their discretion in making an equitable ®f fl*® estate of the 

hus^nd between the wido# and the heirs. 

. X—34 
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' him. Thf deceased General was at the time his 
di^th entitled to immovable property situate in 
Oudft spd to promissory notes of the Governmenl of 
India for Rs. «120,000, and 'other movable property 
•to a large amount. , 

Wiien he proceeded to England, the Respondents, 
Mirza Jekan Kudr And J\Iowa 6 , Ihlirgaf minors, were 
left at Lucknow in the care of General Outram^ then 
in charge of the Province'of Oude. ' 

On the death of their father, they applied to the 
judicial Commissioner of Oude for a divisiv^n of the 
property of the deceased General, and for* the re¬ 
linquishment to them of the immovable property pfc 
the deceasecf, alleged to be in the possession of ‘ tbe 
Appellant. The Judicial Commissioner remitted the 
case to Mr. Perkins^ the Assistant-Commissioner at 
Lucknow, to institute inquiries on (he subject. 

After ,a preliminary inquiry, t’^e Assistant-Commis¬ 
sioner, being of opinion that the ligitimacy of the^ 
Respondent, Mirza Jehan Eudr, was in dispute, 
referred hijn to his remedy by a civil suit; but on 
appeal to the Judicial Commissioner that Ofl^cer 
difected the case to be reported to himself. 

On the 22nd of November, the case .was brought* 
before the Commissioner's Deputy for trial, when 
arbitrators and an umpire were appointed by |he 
parties to dispose of the case. , e , 

The arbitrators and umpire having •been, di^ected^ 
by the Deputy Commissioner to send their opinions 
separately, the Appellant's arbitrator, on the iitb 
of December, iS58,« forwarded his Award,* which 
was as follows It' is evident from the proceed¬ 
ings that the dispute is regarding »notes valued 
Rs. 2301000 belorgiiig to General SaHih, jeWels 



m APPEAL PH'OM THE EAST INDlBSi 
• • * 

Ta.((f9l!^ at about 5 laca, and landed property a}$o valued* 

about 5 lacs. The remaining property ia in< LaitJom 
NoV| the Mooktar of the Defendant states, that of 
the above«inentioued notes, the Gemtral gave notes 
valued Rs. iio,<gQO, which are deposited in the 
Treasury to Tajddr Bokoo (the Appellant), Of the 
other notes the Mooktqr declared his ignorance; while 
the Mooktars of the Plaintiffs state that the remain- 
ing notes claimed are deposited In the Government 
Treasury. But the Mooktars give no detail of the 
jewels, and say that the Plaintiffs being minors- know 
nothing ’about them; neither do t^ey produce any 
satisfactory evidence. No one can pitrt with the 
lagd&d and immovable property, whi*ch has beeur 
saved from demolition. Ttie other claims against 
each other deserve no consideration, because the 
Mooktar of Mulkah ho Alum Nowak Tajdar Bohoor 
disputes the legitimate descent of the soq of the 
deceased General. But Meer Wajid Alh Trustee of 
Miraa Jehan Kudr and others, produced copy of an- 
Order (the original of which is alleged to , ha\ie been 
filed Jn* the Judicial Coniipissioner-s Office), addressed 
by Alt Shah to Miraa Jehan Kudr, in prbof 

of the legitimacy uf Miraa Jehan Kudr, and a letter 
from MahomedMiraa, who accompanied General 
Shaib to London. Meer Wajid Ali then deposed^ 
that! in4iis journ^ to General Sahib had by 

h}s slaye girl. Ameer Buksh, two daughters, of whom 
one Is 4pad, but the other is still alive. But these 
points have not been established under the Mahome- 
*daji*law ;* while the objections urged by the Mook» 
tar of Mulkah Da Alum Ndtoab Tajdar^ Bokoo, 
bieung unsuppooted by any evidence of' refusal frpm the 
General, dIserve no consideration, in like manaer» 
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Ifie statei^Lcnt whicb* Meet Wapd Ah Riake3)"*that 
Uulkak D0 Alum^ Nawab Tajdar Boho» had given- 
up her elaim to the dower, and to prove wtfich 
statement he has produced- a> Muhzuv or document 
Signed by the B^guvis or wives of the King, is 
WirzaJ'eban contradicted by'the Mookiar of Na'doab Tajdar Bohoo 
on the ground of their being subject the orders of- 

Moer Wajid AH, Now, I also do nut consider that 
statement of Wajid AH as Reserving of credit, 

because Mulkah Do Alum N-owab Tajdar Bohoo has 
still in her possession the dower deed for 'one crore 
of rupees, settled Ijy the Moofluhtds and ,the relations 
of General Sahib. Had Namab Tajdar Bohoo, aften 
she had lived* togethc^r with her husband for a lopg 
time, relin<]uislied her claim at the time of her hus¬ 
band's departure to CAiouHa, the respectable -citizens 
of Lucknow (as there was no interdiction with 
regard tp its publicity) would have been acquainted 
with it, especially those who had attested the deed of 
dower, and then the objections urged by the Mooktar 
®f Mulkah, Do Alum Nowab, Tajdar Bohoo would 
have been useless. • Under 4^hese circumstances 
it difficult to decide the case under the MaftWacdans 
law; and, concurring with Mooeenood-dowlah Ba>- 
hadoor, I consider it expedient to make some pco» 
;yision for the children of General Sahtb, both tl}Ose 
who are in Lucknow and those wh<l are liT tLondon,. 
or some other place; I, therefore, adjudge that tbp 
notes for Rs. 110,000, which, as alleged,by the 
'Mooklar of the Defendant, were given to her by the ^ 
General when he was about to set out for tjalcufta^ 
and which are deposited in the Government Treasury 
should entirely be made over to the Befeuoant; that 
tiM remaining notes, vd.lup4 1^^0,000, denied 


»S6 

iB«5. 

fffVtRAH- 
Do Alum 
Nowab 
TAJOA if 



ON APPEAL FROM THE, EAS r INDIES 


m 


the-i^aintiffs^ be made over to tbem as traced out bf 
them; that the landed property situated in Lucknow^ 
affd the goods which may be received from Londan^ 
be equally divided among the children of General 
Sahib and Nawab Taidar Bohoo ; that in future 

ill"** * 

neither party may brirg forward any claim against 
the other; and that with the view of preventing 
dispute in future, Government should bind both par- 
‘ ties.by an agreemcilt that heither party may molest 
the other.'^ 

^ The jUtapire also forwarded his decision in accord¬ 
ance with the Award of *the Appellant’s Arbitrator, as 
, did the Arbitrator for lhe,two Respondents. 

^ On the 26th of January, 1859, the ’Awards w'ere 
taken into consideration by the AssUtant-Commis* 
sioner, when he recorded his concurrence in the opinion 
of the Arbitrators ahd Umpire, but as they had not 
given a detail of the shares of the parties in the estate 
of thu deceased General, he directed the Arbitrators 
to specify the shares of the several claimants. 

The Umpire reported on the 31st of januaiiy, 1859, 
as foAlows :—That of, .the notes for Rs. 120,000 
allottidk to the Plaintiffs, one third, or Rs. 40,000,, 
. should be given to the minor daughter, which would 

suffice, for the maintenance for her mother and her 

• • 

Qiarriage expenses; the remaining two thirds, or 
Rs, 8p;»ooo, should be made over to the Mirza Jehan 

Kudr. As J^awab Mirza is not descended from the 

• * • 

Qeneral, and is only an adopted son, he can claim no 
' share under the Mahomedan law. But the General 
bad a ^xeai regard for his maintenance and education, 
and beside this, Nowab Mirza* is •extremely pox. I 
would, therefore, allot to him one eighth, or Rs. . 40,000 
out of >he •two thirds, 9r Rs. 80,000. 1 would bkc- 

A ® 
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1865. propose, ^that until the Plaintiffs attain to^he 

Mulkah majority, a)! the money should remain in 

. Do Alum i deposit in, the Government Treasury and paymeffts 
^ajoar * should be made to them for thdr daily expe nses as 
re'quired. Of the landed property, the garden of 
Mirza Jkhan Dwarka Dass cannot be divided; but I would Sug¬ 
gest that it should be given out in farm,' and the ' pro¬ 
ceeds divided equally between Nowab Tajdar Bohoo 
and the descendants of General Sahib. The remaining 
houses, which may be released by Govern me nt, should 


be estimated by an Officer appointedf by the Court, and 
divided equally.” , . , * 

The two first Respondents were satisfi ed with the • 
Award, but the Appellant objected on the groun*d%, 
amongst others, that it was not proved that the Re* 
spondent, Mirza /ehan'Kudr, was the legitimate son 
of the deceased General; that her claim for dower 

f 

should be satisfied in the first instance ; and that she 
should be allow ed to retain possession of the whole of 
the deceased’s estate to satisfy her dower, which estate 


was less fchanuthe amount settled by the deed of dower. 

On the 7th of Februnry, 1859, the Assistaut-Cqm- 
cnissioner finally adopted the Award, .and dire^RKi a 
certificate of administration to issue in favour of the * 


two Respondents, and the Deputy-Com{mssioner coo¬ 
ccurred in this decision. , 

From these proceedings the Appellant preferred an 
appeal to the Commissioner, who after ‘Hearing . the. 
case dismissed the appeal, and directed the Orders of 
the Assistant-Commissioner and the Deputy-Com¬ 
missioner to be upheld,* but reserved to the Appelladt 
liberty to ipstitute a*suif to establish her claim. 

Accordingly, on the 8th of April, 18501. the Appel¬ 
lant filed a regular suit, and. by her plaint claimed' 
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% • 
oae^rore of rupees on account of her dowerf for which 
she submitted 'that the whole of her late husband 
esWe was liable. 

The Respondents, Mirsa Jehan kudr and Nowab 
Afirga, were madsk-^Defendants, and b;|r their answer 
alleged, that the case had been disposed ol by arbi¬ 
tration, and that the* Award was a bar to the suit, 
in which the claim^ for doyver was not proved, for 
when the deceased General was going to 
iand, the Appellant relinquished her claim to dower 
before wilinesses, but .that a deed of relinquish¬ 
ment could not be executed at that time; that tlie 
Respondent, Mirtta Jehan Kudr, was the son of the 
General, and the Respondent, Nowab Mirza, an 
adopted son; that the mother of Mirza Jehan Kudr, 
was Nowab Hushmut^ Muhil Sahiba, whose claim to 
her dower was for fifty lacs of rupees, besides her 
claim to jewels and ornaments valued at Rs.*‘5oo,ooo, 
which 'the General, when }going to London, left in 
charge of the Appellant. 

The Appellant's deed of dower was filed, by which 
a crose* of rupees of the durrent coin of Lucknow was 
fixed as the dower. 

The Respondents then filed a*petition, stating that 
the deed of dower was not genuine, but a forged one, 
and*could not, under the Mahomedan law and usage* 
of the cbuntry, be considered a trustworthy docu- 
* mcnt. ^ 

Evidence was taken respecting the execution of the 
|leed oi^ dower and the right of the Appellant to have 
her /dower satisfied in priority to.* any claim of inhe- ^ 
ritance. It was proved.that the Respondent) 

Jehan Kudr, ifias the son, and the Respondent, 
Nowjfb Mirza the adopted and th? othe# Respon- 
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• 

dents the'daiighters of the deceased General, Wires 
Seciinder liushmut, and that the Appellant had not 
re-linqaisiied ar^ claim to dower, and the opinion of 
iht Mahomedan law officers and the Mujtahid^ or 
Chief Priest, w,as tafcen as to the question of dower, 

The case was heard on the 25th of August^ *859, 
before the Deputy-Comm'ssioneV Carnegy and the 
Assistant-Commissioner Elliott^ in the Lucknow Dis» 
trict Court, when those Judicial Officers decided that 
the Appellant as the widow, and the Respondent, Mirsa 
Jehetn Kudr as the son, and Zuman Ara Bagum and 
Rufaatoomssa Begum as the daugiiters of the deceased 
General, w^ete the heirs of his estate, and that the 
Respondent, Nowak Mirza^ as the adopted son of the 
deceased, should be recommended for a pension. That 
the special claims of the Respondents should be dis¬ 
allowed ; that the deed of idowry was genuine; that 
the dowry was to be considered as a debt, and took 
precedence of claim-s of intieritance; but that*by the 
Punjab Code the Court was at liberty to give instead 
of the dov^ry, a sum proportioned to the estate, and. 
that after setting apart a sum sufficient for the main¬ 
tenance of the other heirs, the remainder oPT^e pro¬ 
perty should be giveA to the Appellant in lieu of her 
dowry. The Court cancelled the Order of the Sum- 


' mary Court, and allotted a monthly pension of R&. 

' 400 to the Respondent, Mirza Jehan Ku(tr^ of Rs« 
150 to each of the Respondents, Zuman Ara* Begum' 
end Rufaatoenissa Begum, and Rs. 40 to ttie other 
Respondent, Nowak Mirza. , ^ * 

The Appellant ‘tippealed from this dec ree to the 
Commissioner and Superintendent of Lucknow^ ob- * 
jectsng thereto, on the ground that*th^ case had not 
been ca;s tcgt-rr’td tier claim to dower in accord- 
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a 

anc»Hvith Afahomedan Jaw, and insisted ’thait she was 
entitled to the wiiole estate of her deceased husbivid in 
satisfaction of her dower, and that the Respondents 
were not h is lawful children. 

Further inquiri^s^ were instituted by Mr. Camp¬ 
bell,' the Judicial ’Commissioner of Oude, and ques¬ 
tions put to the Registrars of the Sudder Dewanny 
Courts of the Punjab, and at Agra, Calcutta, Madras 
ai\d Bombay, to ascertain the practice of those Courts 
in dealing with claims for dower, requesting that the 
Judges of - those Courts would inform him, whether 
a Mahordedan,deed of dower assigning to the wife an 
exorbitant sum far beyond the husband’s means (the 
money not being paid or vested), was to be construed 
literally, or held liable to modification under an 
equitable construction .... whether it had been 
settled that ‘dowers of * different wives come upon the 
estate in order of date, one taking precedence of the 
other, or ; and whether they precede, rank 

with, or follow bond Jide debts for consideration as 
against the assets of an estate. The replies to‘ those 
‘questions showed that much doiibt and uncertainty 
prevailJFti'on the subject. 

. The Comm,issioner and Superintendent of the 
Lucknow division,, Mr. S, A. Abbott, on the 2nd of 
December, 1859, delivered judgment. The material* 
part of wWch was in these terms.:—"‘The Futwa 
.has been received from Calcutta, and there can be 

m ' 

no doubt but that in point of Mahomedan law, the 
Appellant is entitled to the vyhole estate within the 
stipulated" amount of her dower. I regard these 
dowsers as a very great evil. There is no doubt that 
large sums are specified in these dower deeds, Vith 
a view to preventing separation on trivial occasions 

X —35 
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Large sura St are in these dowers specified which Jwvft 

hruLKAH no ejfcistence; no deposits are made or Trustees ap- 
Do Alum . , . .. , , •. « 

Nowab * pointed ; they are generally merely a wife s security for 

BoHoo** good behaviolir of her husband. By the Mahome * 

«. • (Jan law, however, there can be no doubt but that they 

JbflRZA TrHAN ' * * 

Katdr. take precedence* of all claim.s of hfeirs, and must be 
satisfied before any claims of the sort -can be admitted. 
They rank with debts, and would be paid in proper- 
tion to assets available. Vhe Punjab Code makes, a 
deviation from this, and leaves it in equity and justice 
to make some provision for the heirs. This is un¬ 
doubtedly a most, humane and just provision. It is 
also supported by a case which occurred in Lucknow^ 
and we may fully assume it to be a lex lociy for 
there is the very best authority for it in the decision of 
the Mijtehudoolussur m the case of Murtiamoclnissa 
V. Ruheemolnissa Ameen Begum Shumsoolnissa^ In- 
yeut-olla, and Tuffal Alley before Mt. Martin, Deputy- ^ 
Commissioner, on the 14th of April, 1857, in#, which 
this High priest decided that a brother of deceased 
should<getione*fifth share in the estate before satisfy¬ 
ing the ^ower. In' Oud^ we are not bound., to law, 
but to equity and justice; and I think th e^^tpr range- 
ment proposed by the Deputy-Commissioner for pro¬ 
viding for the mem.bers of this familyje most just and 
. re^i^onable. I consequently dismiss th^ appeal,^ with 
costs, and uphold the order of the Lqwe^ Coiyt." 

From this decree Appellant appealed^ to the 

Judicial Commissioner of Oude* On the" 33rd of 

•> 

Marchy i860, the Judicial Commissioner, Mr. G, 
Campbell t decided 4hab after the debts due fr&m the dd- 
ceasei^ General* were discharged out of his estate, . 
the remainder of his estate should* be divided, and 
be apportioned one moiety to the Appellant As her 
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absoi'ite property in respect of her ck)wer ‘under the 
deed, and the other half to his heirs, the Re'spondents. 

S'he Appellant applied to the* Judicial Cozftmis- 
sioner for a review of this judgmenj, and' the Re¬ 
spondent, Mirza Jekan Kudr, put in an answer tp 
her •application, deserting that the judgment of the 
Judicial Commissioner ought to be sustained, as k 
was in accordance with the award of the Arbitrators, 
'aijd further that the* Court was not bound to give effect 
to the deed o§ dower. Oa the 28th of May, i86o» 
Mr* ^0. C Baxley, Officiating Judicial Coinn»is6ioner, 
rejected*the application for review. 

The Appellant then presented a petition to the Judi- 
ciaV Commissioner of Oude for leave to ‘appeal to Her 
Majesty in Council, but the Judicial Commissioner 
being pf opinion that he had no power to admit an 
appeal to Her Majesty in Council (a)., an application 
was made to Her Majesty in Council to admit this 
appeal, and the same was granted. 
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The appeal now came' on (or hearing. 


The Attorney-General (Sir R. Palmer), and Mr. 
• Leith, for the Appfillant. 

This case is one of the greatest importance to the 
whole of the. Mahoraedan population in Oude. It 
involves the question whether the lex loci of Oude, the 
Mahometan latiyi is to be superseded by the intr&duc- 
.tion qt the Punjab Code, as between Mahomedan sub^ 
jecis, ^By determining their rights, at the option or 
discretion of the Judge of a fanciful equity ol his own, 
instead*of the known and a'dmit^ed rule and principles 

of Mahomedan law. * • 

• # 

(a) See 8 MooTe's Ind. App. Cases, p. 27^ and» Sahk ^am. v. 

Mzita Ah Beg..)i«^. ^70- • 

• ■ 
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Our contention is, that the Kingdom of Ou^e heing 

gi ** 

a Mahomeaan country, and the Mahomedan iaiv the 
Ux loci at the time when it was annexed to the Brit{<sb 
dominions, the „ Judicial Officers appointed ought 
U) have administered .that law, and that the Govern¬ 
ment had no power to import into Oude a Code made 
for another Province in which the Mahomedan law is 
not in force, until such law was formally abrogated, 
and some other law snbstittited by corppetent authority. 
Now, it appears that the Governor-General of India 
in Council, on the annexation of Oude, and^the estab¬ 
lishment of Courts of Justice to be presided over by 
Judicial Officers, declared by^a State Paper to Major- 
General Out'ram, dated the 4th of February, 1856, 
par. 45 (a), to the effect, that the lex loci of that 

I 

Province should be observed and administered in such 
Courts; but such law, w’hich was the Mahomedan 
law, was^not applied in this case, although the parties 
were Mahomedans, The Kabeenamah, or deed of 
dower, sued on by the Appellant, was made in con- 
siderati9n of marriage while Oude was still a Maho¬ 
medan Kingdom; and so, ^ven if, after the a’unexa- 
tiem by the British Crown, a new law had beeJ^intro¬ 
duced by competent authority, and substituted for the* 

» 

lex loci, which we submit it was not, it would have 
been unjust to the Appellant to give a retrospective 
effect to such new law, so as to depnvs hdr> of her 
rights as a Mahomedan widow, or so as to alter on limit 
the effect and operation of the deed under the l^x loci^ 
or Mahomedan law. 

The opinions of .the Judges it Agra and efse- 
w'here, or other* Officers in ^ the Punjab, or any 
tule in the Code oi that Province Opposed to, the 
00 Pail. J’ap relating t« Qude, I1856, p. 26,7. 
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rulej or principles of Mahomedan !a^, •ouglit not 
to have any weight, and should not have iiifJuanced 
thd^ decisions of the Ju>licial Officers in • Oude in 
administering the law of that counfry, in a case 
like the present, jyliere the parties were domiciled 
Mahdmedans of tTiat Province. la feed, it was 
clearly established by .the futwas of learned Mahome- 
dan lawyers, and in fact acknowledged oy the decrees 
appealed from, that t*he right of a Mahomedan wife to 
deen mohur^ secured to her by deed on the celebration 
ofc her marriage, is declared by Mahomedan law to be 
paramount to ^he claims oi the heirs of tiie husband, and 
jdqual to the rights of his creditors. Ccyisidering the 
high rank of the bridegroom, a member of the Koyal 
family of Oude, and heir apparent to the Throne, 
the amount of dower, a crore of rupees, was not 
excessive. Macnagiiten*s Prm. & Prec. of Moo- 
huminudan law,” pp. 287, 291 ; Ameer-oihi Nissa 

V. Mcorad-oon Nissa {a), Gholam Hustin Ah v. 
Zeinub Beebee {b ), mussummaut Banon Beebee v. 
Fukheroodeen Hosetn (c) ; Sahib Jan Khathon v. 

'Diami 4 > Beebee {d)\ Ranee Buksh Beebee v. Nadir 
Beebeo'^') ; Mussumat Hoosiinee Begum v. Mussmnat 
Oomdah Begiim {f)\ and, therefore, the Kebunamah 
of the Appellant^ought to have been given effect to 
on the death of her husband, and enforced with re-* 
sped of ttke whol^f amount of dower thereby secured 
against his estate, to the exclusion of the Respon¬ 
dents, even if they and proved themselves his heirs. 

But another fatal objection pxists ; the Respondents 
'utterly failed to prove their relatiotrship to the deceased 
husl^and of the Appellant, as heirs according to* Maho- 
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(<*) 6 Mooie's IncJf App. Cases, (^) i Ben. S. D. A. Rep. 48. 
(f) 3 Ben. Sud. Dew. Rep. ifto. (r/) 3 Ben. S. D. A. Rep. 12. 
(tf) 3 Ben. S. D, A. Rep 6*1. (/) 3. S.D.A- Rep. N. W. P. 52. 
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medaa law; rreither was it proved that there was^anjr 

other heir of the deceased except the Appellant aa widow ^ 

and she was, therefore, under her deed of dower, and 

as heir, entitled to the whole estate of the deceased, 

subject only to the payment of creditors, if any» 

' * 

Mr. Forsyth^ Q. C., and Mr. Ayrion, for the 
Respondents. 


It cannot be disputed that the latb kingdo'm of Oude' 
is a conquered country. It was occupied by the British 
army, and by Proclamation declared vested in .the British 
Crown, which constituted a complete act of sovereignty. 
Pari. Papers relating to 1856, pp. 237, 255^ 

291. That being so, it is a cardinal principle* of 
that law of nations, that the conquering power has a 
perfect right to alter the law of the conquered country* 
[The Lord Justice Turner: The'old law remains in 
force till altered.] Yes. Here the Government of 
India in the Despatch of the 4th of February 1856, 
par. 45, exercised the power of Conquerors in ex¬ 
tending to the provisions of the Punjab Code. 

Pari, papers relating to Oude^ p. 267, and directed 
that the law' to be administered by the Judicial •.Ufheers 
in should be \\\%Punjab Code of 1854, except 

in certain cases of jocal usage. That Code has beeft 
• acted upon in other cases in regarding questions of 
Mahomedan law. ^ 

By the Punjab Code^of 1854, cl. 10. sec. 6, it is 
enacted, that as by the Hindoo law the dower of 
a married woman, if not entirely paid up at the 
time of marriage, is claiiuable by her at a ay sujbse-* 
quent (ime; am*ong' Mahomedans it is usual, Os a 
safeguard against capricious (fivorces, .to stipulate for 
an amount of dower far beyond the means of- the 
. bridegroom to pay, that as such contract ‘if enforced 
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by a Court* would ruin a defendant, damages should 
be awarded to the wife in proportion to the means of 
the husband; and by sec. 11 of the same Code, in 
the event of the husband’s death, the dower is to be 
treated as a debt, and take precedence of heirs, but not 
of other debts, and referring to the ixu>difying powers 
of cj. 10. the Court is directed to award the widow a 
fair sum in reference to the assets of the estate and 
‘the ,circumstance$ of the hdirs. Now, in no sense can 
the introduction of this Code affect the case, as this 
Code is similar to the Mahomedan law which prevailed 
in the Kingdom of Oudi at the time of its annexation. 
.According to the custoi^ of Mahomedans in India^ 
deeds like that under which the Appella'nt claimed are 
only nominal and illusory, and never intended to be 
enforced. Dower by the Mahomedan law is given as 
a safeguard to prevent a husband from capriciously 
divorcing his wife. Here the husband was a minor, 
and there are no Trustees to the deed as in an English 
marriage settlement. We admit it may be enforced 
after the husband’s death, but the Court, having re¬ 
gard Jko the circumstances of the husband’s estate, 
would only decree, w^hat in equity would be a fair and 
. reasonable sum; Omduton Nis'i Begum v. Mirza 
' Asud AH {a}; Macnaghten's ** Princ, & Prec. of 
MJoohummudan Law,” p. 274. It the AppellaYit’s 
argument is carried out, a husband could so endow 

his wife as to defeat his creditors and his heirs. 

• • • 

Here jthe sum settled, a crore of rupees, is beyond 
I he means of the settler, and whether governed by 
th'e Mkbomedan law or the kunjab Code, such a 
dower ceuld not be enforced to the full amount. 

The Re‘ipoBdents are the heirs of the deceased, and 

* [a) 1 Ben.,S. D. A. Rep. 276. 
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eiititled by lay and equity to the share of his estate 
allotted to them' ty^ the decree of the Judicial Com¬ 
missioner. ” 

Their Lordships^ judgment was delivered by 

• The Right Hon. Lord Kingsdown t 

This is an appeal by the widow of the late General 

0 

Sahilf against, certain decisions which have been pro¬ 
nounced by the Judicial Commissioners in Ou^e on a 
claim preferred by her for dower against the estate of 
her late husband, 

m 

The -marriage took place about the y-^ar 1838 of 
our era, and by the settlement made upon it, to w'hich 
the father of the bridegroom was a party, the wife’s 
dower was fixed at a crore of rupees, a sum equal to 
;^i,ooo,ooo sterling. 

f 

The father of the bridegroom was a son of the King 
of Oude, and at that time heir-apparent to the Throne, 

General' Sahid came over to England after the 
overthrow of the Oude dynasty, .and died here. 

The Royal family of Oude were all Mahomedans. 

The Genetal left a son, an adopted j son, and two 
daughters surviving him. These persons claimed to 
•be coheirs with his widow to his property. 

The widow claimed'a right to have the whole 
amount secured by the deed as her dower treated as a 
debt due from her husband^s estate, and paid pari 
passu with the debts of other creditcfrs^ and she dis¬ 
puted the title of the other claimants as coheirs.. ' 

After some attempts to settle the matter by-arbi¬ 
tration, which proved abortive, a suit W'as inslituted, 
in order to determine * the rights of the parlies, 

In the course of these proctedings an inquiry was 
directed v\ilh respect to the property which tjie General 


20'h MarcH 

lti6s 
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fcafl left at his death, and in the result it appeared 
that it amounted in alf to about five lacs of rupees*. 

The claim of the Appellant alone in respect of her 
■dower amoanted to a crore, or loo lacs, exclusfve of 
ether debts, which are represented, to be of very * 
trifling amount. ^ Mirza jaNAn 

The effect, therefore, of allowing Ahe Appellant’s 
■claim would be, to a |freat extent, to defeat the elaims 
of the other creditors, and to sweep away the whole 
pcoperty from the Ifeirs. 

If such, however, be her legal rights, no Court ot 
jAistice .cam refuse to give effect to them on the ground 
of any incoi^venience dr hardship which may result 
from allowing them. 

,The case came first b^jfore two Assi*stant Commis¬ 
sioners in the Lucknow District Court in August^ 

1859; then on appeal before Colonel Abbott^ the 
Commissioner SupeTintendent of the Lucknow divi¬ 
sion, on the 2nd of t)eoember, 1859; and lastly, 
beforo Mr. Campbell^ the Judicial Commissioner of 
Oude^ on the 23rd of‘AfarcA, i860. All these gen¬ 
tlemen were of opinion, that the^claim of thg Appel- 
lantj eould not be allov^ed to its* full extent, but must 
be modified with reference to the assets of the hus- 

• 

■band and the circumstances pf his family ; but they 
differed in some degree as to the mode in which, in 
^thfi exercise of their discretion, the division between 
the widow and, the other heirs should be made. By 
the la,at order; that of Mr. ^ made on the 

a3rd pf March^ i860, it was directed that the debts 
of the General should be first paid; that one-half of 
thft reidaining property should .be paid to the widow, 
and the other half to the other heirs; but this deci¬ 
sion was not tto affect a sum of Rs. 1,10,000 Com- 
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pany*s paper in the harne of the Appellant, which 
'was to be retained by her, as her absolute property. 
From^ this and th^ proceeding orders the present 
, appeal has been brought, * 

Great trouble. appears to have «been taken by the 
Gommissioners to ascertain the genera! Mahomedan 
law upon the subject, and opinions Were obtained from 
the Courts of the several Provinces of India^ particu¬ 
larly with reference to the question whether, when 

extravagant sums far bey6nd the 'means of the bride- 

• 

groom to satisfy were provided by settlement as dower, 
such sums were to be treated as bond fide debts to the 
paid pari passu with other debts on the, deatfi of the 
husband, though they might .sweep away the whole . 
properly from the heirs, or. whether they were id ^e 
treated as securities of an adequate provision for the 
wife. The reports from the different Provinces were 
not uniform—some being in favour of treating the 

ft 

sum fixed an absolute debt; others in favour of a 
modification of the demand with reference to* what 
might be considered the proper dower cf the wife. 

it is not qecessary, in the opinion of their Lordships, 
to decide the general question, because, whatever the 
. general law may be, the mode in which contracts of 
this description are tp be treated in Oude has been 
settled by specific Regulations issued*by competent 
authority, in the manner which we are about to state. 

We take the facts as to the origin of these cRegula- 
tions from a letter dated the 4th of February, ^iSs6, 
from the Secretary* General of the Indian Govern¬ 
ment, containing instructions for the Government of 
Oude, addressed to, Major-General Ou^ram,'who was ’ 
appointed Chief Commissioaer of the affairs of fbis 

. i* 

Province. 
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The facts as appearing in this letter are these : in 
the.^ear 1^7-8 a few rtrles for Civil judicature were 
drawn out by the Indian Government fpr the guidance 
of the officers employed in the C)s-and-Trai)s> 5 z<//^y* 
States. Then these "^were io 1849 extended to thd 


1865^ 

•Mulkah 
Dq Alum< 
Nowab 

T^lJUAK 

Buhoo 

V 


Punjab, and it was left to the Officers charged with 
the local administration, laying upon these the founda> 


tioii of the judicial system, to improve, amend, and 
» ' 

elaborate them as practical' experience rniglit suggest. 


These rujes thus amended were in 1854 reduced 

into a printed form, afnd circulated amongst the 
• • # * - 

Judges of the Punjab. They are entitled “ Abstract 
Principles of Law, circulated for the 'guidance of 
Officers employed in the Adminislration of Civil 
Justice in the Punjab*^ To which is appended a pro¬ 


posed form of procedure. 

This Code, as its title ini'J^orts, contains a statement, 
first, of the principles of law to be adopted by the 
Judges; and second, of tire rules of procedure to be fol> 
lowed. It lays down the ordinary rules of M^home- 
dan and, Hindoo law on the principal subjects which 
were likely to come before the Courts, and both in thb 
rules of law and forms of procedure, introduces some 
alterations intq the laws prevailing in the older 
Provinces, 

* This Co(\e thus introduced into the Punjab had, in 
the opinion of the Government, been found to work well. 

In Peln uary, 1856, the x<ing of Oude was deposed 
by the Indian Government, and the whole adminis* 
tratioDi^ civil and military, of’the, Kingdom was as- 
sumtfcd by its officers under its authority. To provide 
for the administration of justice a number of Com¬ 


missioners and Assistant Commissioners were an. 

j * * 

pointed to act for different Districts into which the 
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f * 

coui^try was to be divided, and.tbe general rules to be 
observedJn the administration of justice, as well a8 i» 
the ordering of' the Ptoriace in other respects, are laid 
down in the letter to which we have referred^ 

The intention to assimillatc, as f^r as possible; the 
Government of Oude to that of the Punjab appears 
In several passages of the letter. En paragraph it 
ii said,—Et has been atready intimated to you. that 
the administration of Oude is to be conducted as nearly 
as possible in conformity with the system ^which has- 
been introduced itjto the Punjoth*" 

After eaplaiurng the advantages which had arisen 
in that Province from the introductiorv of the ‘new - 
Code, and observing that the Kingdom of Oude re¬ 
sembled very clpsely in its population, languagCr 
creeds, and customs the North-West Provinces, the 
letter proceeds, “ There is, therefore every reason to 
believe, and none to doubt, that the system:* of ad¬ 
ministration as modified for tl^ Punjab, and divested 
of all '‘those forms and technicalities which delay 
justice and are specially distasteful to a people ninac- 
customed to technical litigation, will be acceptable to 
the people of Oude, and more completely suited to the 
Province itself than it was to the 'Punjab, where,, 
nevertheless, its success is uadeniable.*^ 

After dealing with financial , and sdme other 
matters, the letter, >» paragraph 4^, proceeds to 
give instructions for the administration of tlivil jus¬ 
tice, with respect to which, it observes that very 
materiail assistance's derived from the results of ex- 
perienge acquired in the Punjab. 

Then follow the paragraphs on which the question 
as to the introduction of, these rule^ into Oude, 

m 

. mainly depends. 



The 44th section, after giving the histoijr of those 
rules which we have already reacP, proceeds tlftis 
‘•These rules now, for the most part,‘guide* the pro¬ 
ceedings of the Judicial Courts in the Punjab^ and 
they have been-»found so well fitted to the require¬ 
ments of a new Province and a simple people, so easy 
in their application, *so acceptable to the population, 
no less than to the officers •themselves, and so bene- 
ficial in their results, thkt the Governor-General in 
Council aijvised that they should be made the ground¬ 
work of* the civil judicial system in Oude, Several 
printed copies of these ' Rules’ will shortly be fur¬ 
nished to you for distribution. * 

“ 45. There appears to be no reason whatever for 
supposing that the Rules of procedure will not be as 
applicable to the Civil Courts in Oude as to those in 
the Punjab, and there chn be no objection to their 
immediate introduction. It is believed also the 
‘Principles of Law ’ will be found sufficient, in the 
first instance, to guide the Judicial Officers in dealing 

I ^ 

with. the various questions which will come before 
them in this branch of their duty. But it will >not 
escape your observation that, in the preparation of 
the rules undey notice, much attention has been given 
to the lex loci, and that, especially in matters relating 
' to inheri^jtance, marriage, divorce, and adultery, adop¬ 
tion, Wills, legacies, and partition, as well as in all 
commercial transactions, a due regard to local usage 
has been enjoined. It cannot, of course, be, sip- 
' posed that the lex loci, or Ideal custom, in Provinces 
differing so widely as the Punjab and Oude is in all, 
or even in m^ny, re5j>ects identical, and It follows 
that those# provisiofis of the ‘ Rules ’ which rest on 
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186$. the iex /oct*in the Punjab cannot, with any propriety 
or without risk of injurious failure, be extended to 
^owAB** Provin’ce of Dude!' 

Tajdar It appears to their Lordsliips that the effect of 
Bohoo* .t , . , , 

<0. these clauses is, j,hat the principles of law as well, as 

^**KuDRf^” the rules of. procedure laid down in the Punjab 
Code are to be adopted as the basis'ot the adminis¬ 
tration of justice ill Oude^ and to ibe applied as far * 
as they may appear to the Commissioners to be not 
unsuited to the circumstances of the country, but 
that, as far as they are founded upon local customs, 
varying the general law, whether Hindoo or Maho- 
inedan, they arfe not to be applied to Oude^ where the 
local customs would probably differ from those of the 
Punjab. 

The 46th section is in these words .—'‘While, then, 
the Governor-General in Coiincil directs your atten¬ 
tion to this collection of principles of law, as qalcu- 
lated to afford material assistance in the absence of 
any better or more appropriate Treatise, he refrains 
from requiring this strict observance of them, uiiLiL it 
^can* be ascertained how far they are applicable to 
the peculiarities of the Province and the customs of its 
people. With this end in view, his Lordship in Coun- 
cU desires me to suggest that all the Commissioners 
and district Officers, and the most ^experieui^ped of 
the Assistants, should be required to study the 
‘ Principles of Law' in their daily application ta 
the business brought before the Civil Courts, and, 
after the lapse of a twjslvemouth or more, as ftiay be 
hereafter determined, to report to the Judicial Cor^- 
missioner the opinions which they may* have formed 
of the applicability of the Rules of L^' to the 
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» 

people of Oude, and to offer, at the same *time, any. i8#s. 
remarks and suggestions which may hade occurred to mvlkah 
them. It maj, perhaps, be advisable also to iavite ^nowab* 

the’opinions and observations of a few! of the Native * Tajdar 
Extra Assistants, whose past career and official v. 

knowledge, and more immediate contact with the ^*'kudr"*” 
people, may have qualified them to form a judgment 
on those points which touch upon native customs, and 
to give sound advice. On rejceipt of all these reports, 
it will be the duty of the judicial Commissioner to 
study the suggestion which they contain, and to re- 
..cast the collection of Rujes of law. It is not antici- 
pated that tho Rules of procedure <*will call for much, 
if any, alteration, but it ‘ wHl rest with«the judicial 
Commissioner to give his ’consideration to these also 
at the same time, and to < introduce such modifications 
as may 'appear advisable, provided they do not tend 
to introduce those complications and technicalities, 
the removal of which is the main as it is tfie most 
acceptable feature of the system successfully followed 
in the Punjab**' 

This section is perfectly consistent with those which 

> 

precede, and shows that *the rules were to be gene¬ 
rally acted upon, though strict obedience to them 
was not required, until it had be^n ascertained how far 
they were appi'ioable to the peculiarities of the Pro¬ 
vince and the customs of its people. With this view,” 
its application is*to be carefully watched by those 
who adminjster it, who, after a certain period, are to 
makb a c^eport upon the subject, with any suggestions 
' which ma^ occur to them for amending it. 

Tfie Indian, mutiny which bro^ce ,out in the fol¬ 
lowing year probably prevented any report being, 
made by the Commissioner, in comp liance with the 
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directions of the 46th section, a.3 early a? wis there 
contemplatedbat, after the restoration of the British 
auth4rit5r, we find in the offi :ial report of the admi* 
nistration'of the'Province of Oude for the year i8j|p- 
60, that the Punjab Code is * stated to be the basis 
of the Civil Liw of the coantry, and allusion is made 
to some modifications which have been -introduced 
in it, but it does not appear that any such modifica¬ 
tion related to the subject „bow in controversy. 

On the whole, their Lordships entertain no doubt 
that the Articles of the Punjab Code generally were 
in force at the time of the dab? of these Or lers, the 

o 

first of which was*ma le on the 2sth of August, 1859, 
and the last on the 23r.l of March, i 85 o. 

Then on what grounds is* the application of tlhcse 
rules to be excluded from the present case ? If they 
are to be excluded, *it must be«on the ground that 
there is some lex loci, or. special custom, in Oude 
by which the law of dower in that country differs 
from the general Mahomedan law. But n6 such 
custorq is pretended. The argument for the Appel- 
lant rests entirely on the general Mahomedan law. 

• The next question is, do tRe rules of theCode 
warrant a departure from the strict law, if law it be, 
by which in all cases a sum fixed as dower is to be 
enforced as an absolute debt? Upon this question 
* no doubt cart be entertained. They provide f©r p 
modification of the dower mention^ in a* Wrriage- 
contract both in the base of a divorce and* of the 
death of the husband. t 

The loth clause, section Vt., is in these ^ words !•— 
By the Hindoo*, and Mahomedan law, the (tower 
*iof a,married woman, if iipt •entirely paid up at the 
time of marriage, is claimable by her at any subse- 
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^uent time,'and especially in the event of a divofce*. 
Among Mahomedans it is usual, as a* safeguard 
against capricious divorces, to stipulate for an amount 
of dower far beyond the means or the bridegroom 
to pay. Such contract, if enforced by a Court, would 

ruin,a Defendantwjio bad divorced his wife without 

» 

reflecting on the liability to which he was subject. 
Still, although the full amount need not be decreed, 
yet, in the event of a divorce without a valid cause, 
heavy damages will be aw’arded to the wife in pro¬ 
portion to the means of the husband,” 

The 5 ith section provides for the event of the 

husband’s death :—“ At the husband’s death, the 

« « 

dow.er is treated as a debt, and takes precedence of 
the claims of heirs, but not of other debts ; it stands 
on the, same footing with them. In this case, the 
Court would possess«the modifying power of Clause 8, 
and award to the widow a fair sum, with reference to 
the assets of the estate and the circumstances of the 
heirs.” The reference -to clause b either a mis¬ 
take or a misprint for clause lo. 

It ^appears by the proceedings in this case, thaii 
these rules have been and are acted upon in the 
Punjab \n dealing with cases of dower,'and, by the' 
orders to which we have referred, they have been ex¬ 
tended to Osidel ' t 

‘ It was| suggested that this was only to apply t*o 
future contracts, and not to contracts previously made. 
But theit' Lordships think it C?ear, that these sections 
providh for the mode in which all contracts of this 
description which might conrfe before the Courts were 
to be treated. Upon the whole, tjheir Lordships are 
of opinion, that the* Commissioners were bound to 
apply the provisions of this Code to the case * before 
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th«m, and i^ere at liberty to exercise a discretion in 

MtiLkAH the division* of the property in dispute betWcen the 

^owab” widow* and the heirs. As to the manner in whic|^ 

Tajoar that discretion should be exercised, the Commissioner 
Bohoo . . , ' 

9. wqose judgment is appealed from must be more capa- 
****Kudb!*^** ble of forming a, correct judgment than their Lord¬ 
ships can be. 

It may be proper to notice an objection which was 
taken," that in one of the Orders appealed from, a pro- 
vision was made out of the estate for an adopted son, 
though it was admitted by the Commissioner making 
the Order, that such son was not properly one of the 
heirs. But this will be corrected by Bie decision 
of Mr. Campbell^ which directs the division to .be 
amongst the coheirs other than the Appellant; anH 
at ail events, it is a matter widh relates to a fund in 
which she has no interest. * 

Their l.ordships will humbly advise Her Majesty 
to affirm t'lie Order of Mr, Campbell of the 33rd of 
Marchf i860; but as the case is one of novelty and 
some difficulty, they will not give any costs. 
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SfussuMAT Bhqopun Moyee Debia Appellant!,, 

■ • » 

AND 

\ 

Ram Kishore Acharj ChowdhryI 

and Chundrabullee Debia \ Respondents . 




On appeal from the Sudder Deiaanny Adawlut at 

<« 

Calcutta* 


questions in this appeal were, lirst, whether 
the first Respondent, Ram Kishore, the adopted son 
x»f the late Gour Kishore Acharj Chowdhry, by his 
wife, Chundrabullee Debia, the other Respondent, was, 
as such, entitled to the ancestral and other estates of 

* 9 

* Pr^ent: Members of the Judicial Committee ,—The Right 
Hon. Lord Kmgsdown, the Right Hon. the Lord Justice Knight 
Bruce, and the Right Hon. the Lord Justice Turner. 

A&sessor$ The Right Hon. Sir Lawrence Peel, And the Right 

Hon. .Sir James W. Colvile. * 

had a son, B., by his wife, C, In 1819, two years afier^his son’s 
birth, and while he was living, G. executed the following instm- 
ment .—“ This is an Onoontuttee puUro to the following purport-— 
Prior to the birth of a male child from your womb, 1 executed in 
your favour an Onoomuttee puitro on the subject of your receiving 
an adopted son. Subsequently, by the will of God, yOu have given 
Jiirtb to a male child. Still, having regard to the future, I have agiin 
' given yoi? permission If, which God forbid, the male child of youi^ 
body be non-existent, then you will adopt a son from any race or from a 
, tlifferent race, for the pui^ose of performing mine or your Sradh and 
' other rites, and for the Sheba of the gods, and for the succession to the 
Bemtndary and other property, on which, if the adopted son be non¬ 
existent, which God forbid, then you shall, according to your pleasure, 
*on failure of one, adopt other .sons in succession to avoid the extinction 
of the pinda ; that dattaka S9n shall be entitled, to perform yfhir and 
my Sradh, &c., and of our ancestors.” ^.,on coming of age, succeeded to 
the ancestral and Ather estate of his father who bad died On B's death, 
childless, his wjdow succeeded as heir to her deceased husband, taking 
a vested estate in the whole of his estate. Some time after B.'s death, C., 
hip mother, cxercioed'the power given her by the instrument of 1819, by 
adopting a son to G. The Sudder Dewanny Court held, first,, that the above 
instrument was of the nature of a tesAimentary disposition, and M- 
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In the year 
1811, G. being 
childless, exe¬ 
cuted a deed 
otOnoomutiee 
puttro (». e, o£ 
permission), 
by which he , 
gave power to 
his wife, C., to 
adopt a son. 

He afterwards 
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1865. Gour fCiihore under the terms of an OitooMulteF 

Mussumat a deed of permission to-adopt, given byhim^tO' 

his wife, Whieh^Mstruiment the Respondents contended,. 
Dbbia was, in effe^, a- testamentary disposition, constituting 
Rami Rant KisU^ti as such adopted son, sole heir; and’ 

Acharj* secondly, whether an- adoption by the Appellant, under 
Chortuhsy. an alleged deed ot permission‘gfiven by her husband 
Blvmanee Ki^hore^ the .son of Gour Kishore, was- 
established. 

Gour Kishore' Ackarj CAowdkry, a Hindoo and 
Brahmin by caste, was the Zemindar of fojir annas 
share of PergundUh, Allap Singh^ in "the Zillah of 
Mymensingh^ in the Presidency of B^ngalj and in* 
the month of Magh, 1215' \Fehruary^ 1808), having 
then no son, he executed a* deed of permission in 
favour of his wife, the Respondent, Chundrahullee' 
Debia^ to; adopt a son to him. 

Afterwards, and on the 22.nd Poos^ 1224 (^Decem¬ 
ber, 1817), the Respoadent,, Chundrahullee * Debia,, 
gave birth to a son, named Bhowanee Kishore. 

condly, upon its constmction, that it created a limitation on failure of 
male issue of the Testator, in the lifetimt of his Wife, to the son to be 
adopted by'her as a persona, designata. Upon appeal, such decree re¬ 
versed, Ae Judicia’ Committee holding — . ' 

First, that the instrument was simply a permission to adopt a son, as in 
the absence of any devise it could not be considered as of a testapientary 

character. . 

Secondly, <;hat although a testamentary power of disposition by 
Hindoos in the Presidency of Bengal has been established by the deci- 
cions of the Courts, yet the nature and extent of such power* so far as ‘ 
relates to limitations in tail male, or executory devises, is not to be regu¬ 
lated or governed by any analogy to the few of England, which lav/^ 
applies tJOthe wants of a state of society widely differing from that 
which prevail among Hindoos in/ndia. , ... * 

Thirdly, that as an adopted son by the Hindoo Ihw tal«s by inheri¬ 
tance, and not by devise, and as by tha^ law, in the qase of inhentancef 
the ir..:rson to succee J must be the heir of the full owner, B., the son was 
the last fadi owner, an^ his wife shcceeded at his. death as his heir to, 
h^r widow’s estate; and . . . ... 

Fourthly, couseoue'.itly, that the adoption by C. under the Osioomuttet 
wa* void, as the power was incapable of execution. ^ ^ 

Whether by the Hindoo law, G. could have restjricted the interest of 
hit son B. in bis ancestral and other estate to a life interest, or cduldi 
Hmve Umitfd* k over, if his son B. left no issue male, or such issue male^ 
lutd ta.athi adopted son of his onti-^Quare ? 
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Notwithstanding the birth of Bkowfinee Khhote^ 
his father, Gpur Kishore executed, a, fresh deed of 
peVmission, in favour of his wife, ChurUrahullee 3 ebia, 
on the 25th Kartickf 1226 (gth of November, 1819), 
which was as follows :—“ This is an Onoomutt&e 

putlro, to the follbwing purport:—Prior to the birth 
of a male child from your womb, I had executed in 
your favour an Onoomuttee puttro on the subject of 
your receiving an adopted'* son. Subsequently, by the 
will of God, you have given birth to a male child. 
-Still, having regard to the future, I have again given 
you permission. If, which God forbid, the male child 
• of your body be non-existent, then you will adopt a 
son from my race {gotr/z)f or from a* differe»U race 
{goft a), for the purpose of performing mine and your 
Sradk and other rites, and for the Sheba (service) of 
the gods and for tl?e succession to the Zemindary and 
other property; on which, if the adopted son be non¬ 
existent, which God forbid, then you shall, according 
to your pleasure, on the failure of one, adopt other 
sons in succession, to avoid the extinction, of the 
pinda (funeral cake , or offering); that dattaka 
(adopted) son shall be entitled to perform your and ^ 
my Sradhf\ &c., and that of, our ancestors, and also 
to succeed to^the property. To this end I execute 
this Onoomuttee puttro" The original and com¬ 
pared ‘Copy of jthis deed of permission were registered 
on the I2th November^ *8*9, by that Registrar of 
deedj under Ben. Reg. XX. of 1813. 

Gour Kishore died in 1821, leaving his wife, 
the Rl^spondent, ChundrabuUee. Debia^ and his son, 
*Bhowanee Kishore him survivirlg, • 

In consequence of the minority of Bhowa we .Kishore ^ 
the Zemiftdaryt and other property came under the 
surveillance of the Court of Wards; and on the 28th of 
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1865* 'November^ 1821, that Court passed an Order appomt> 

fng^the 'Respondenjb, Chundrabullee Debia, guardian 

of Bhowanee ^shore, during his nrjinority. 

Bhowame Knhore^ after attaining his majority, 

was put in .'possession’ of the Zemindary^ and married 

• * 

the Appellant 'and died, without tissue, on the i4tb 
BhadrOi 1247 (28th of August, r 54 o'. 

At bis death, the Appellant brought forward an. 
instrument, alleged to be a Will executed by Bhowanee 
Kishore, authorizing her to adopt a son for him, but 
no steps were taken by,the Appellant with .'a view 
to the adoption o^a son under the provisions of this 
instrument until.[the month of November, 1843, when,' 
disputes having arisen between the Appellant and the 
Respondent, Chundrabullee Debia, both of whom 
were in receipt of the income of the estate, the Appel¬ 
lant notified her intention ,to take in adoption one 
Rajendra Kishore, an intention which, as she alleged, 
she subsequently,! in the month of December, *1843, 
carried out by adopting him in due form. 

The ^Respondent, Chundrabullee Debia, 
in the month of Bysack, 1251 {April — May, 1844), 

< proposed to the father and mother of the Respondent, 
Ram Kishore, that he should be given to her, in adop¬ 
tion, in conformity with the deed of perhaission of the 
25th Kartick, 1226; and under the provisions of an- . 
other Onoomuttce puttro, dated iSthf Bysack^ 1251,. 
given by the father of tjiie hrst-named Respondent to 
his wife, and a dan puttro (deed of gift in adoption) 
and a grohen puttro (dee/1 of acceptance), both dated 
the 31st Bysack, 1251, the arrangements as to tl|e 
adoption ,were laid down, and, such adoption was 
afterwards completed* , 

Upon this adoption, the hr^-named Respondent, 
.under the terms of the deed of 25th Kartick, I226„ 
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claimed to be entitled to inherit the whole of the 
property of Gour Kishore\ but the Appellant, 
Bhogbun Moyee^ and the {[Respondent, £hundrabt^lee 
Debia still continued to hold the property. 

In consequence, a plaint was filed in the Court of the- 
Principal Sudder 'lA'meen of Zillah Myrnensingh^ on 
the 14th of August t >851, on behalf of Ram Kishore, as 
the adopted son of Gour Kishore, by Goluck Kishore, 
his elder brother, as his next* friend, against the Ap> 
pellantj Bhoobun Moyee, for herself, and as guardian 
oj the alleged adopted son, Rajendro Kishore, and 
Chundrabullee Debia, and" two others, named Anund 
Moyee and Jugodumba, ,to obtain possession and 
recover the mesne proceeds ot the Zerdindary and 
other property, movable and immovable, held by 
the Defendants. The statements in the plaint were, 
in substance, that Gour Kishore granted to his 
wife, Chundrabullee Debia,' the deed of permission, 
in the nature of a Will, dated 25th Kartick,, 1226. 
That Gour Kishore died * in Assin, 1228, leaving real 
and personal property as specified in a sct^edule 
to the,plaint annexed. That under the management 
by the' Court of Wards during the minority of Bho^ 
wanee Kishore, certain Zemindartes and other pro¬ 
perty specified' in the schedule were purchased out of 
accumulated profits. That Bhowanee Kishore was 
in a state q/ insensibility on the loth Bhadro, 1247, 
and continued .in that state until his death on 
the 14th Bhadro. That Ram Kishore wa^ duly 
. adopted'^oy Chundrabullee Debia, in accordance with 
the deed of permission of t be 25th ^Kartick, 1226, and 
the proper ceremonies were duly performed. That 
Ram Kishore, uppn such^ adoption, became tlie .sole 
proprietor of a 11 the estates and property specified in 
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the schedule. That after the death of Bhowame 

c 

Kishore, divers persons in collusion with Bhoobun 
Moyee, fabricated a deed of permission, purporting to 
be signed by D&jwanee Kishore and to bear date the 
12th Bhadro, 1247. That such deed of permission was 
drawn in such*- terms as to render objections to the 
authenticity or validity thereof improbable on the part 
of Chundrahullee Debia and Anund Moyee and 
yugodumba*, and it wa& submitted that such .deed 
of permission set up by Bhofbtin Moyee was a forged 
and fabricated^document. t 

The Appellant, by her answer to the plaint, after 
setting forth certain pleas in bar of the suit, in sub¬ 
stance, pleaded, that no Veight could be attached ^ to 
the averments in the plaint as to the deed of permis¬ 
sion given to Ckundxabullee Debia by Gour Kishore^ as 
Bhowanee Ktshore, upon attaining his majority, be¬ 
came entitled to an absolute interest in the property 
which descended to him from Gour Kishore^^ That 
Gour Kishore could not have given a valid deed of per¬ 
mission to .adopt in the lifetime of Bhowanee Kishore^ 
and further, that the* deed of^permission given could not 
operate as ^ Will. That Bhowanee Kishore actually 
executed a deed of pertinission in favour of the Appellant 
on the 12th BhadrQi 1247, at which time he was well 
. in health and in the full enjoyment of his faculties. 
That the genuineness of that deed pf permi&sion was 
established by the apts of the Respondent,. Chun^ 
drabuliee Debia^ in conjunctiojn with the Appellant, 
in conformity therewith, and by certain statem$inti 
alleged to have been made by Chundrabult^e Dehia ; 
that tj^e son a*dop*ted by the Appellant on- the !!2oth 
Aughran 1250, agreeably Ip suoh deed of per¬ 
mission, was the rightiyl proprietor t)f the entire 
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property; that Ram Kishore was not taken in adop- 
tijan by the Respondent, Chundrahmlee Debia^ under 
any arrangement with, or with the con‘!ent of his 
father ; and that in consequence of impurity attaching 
to the mother * Ram Kishore after Jthe death of her 
husband, Ram Kishore could not have been given and 
received in adoption ; and, lastly, that Ram Kishore^ 

• in consequence of his age, could not have been 
adopted in conformity with the Hindoo law. 

The Rpspdiident, Chundrabullee Debia^ by her 
answer, alleged statements to the effect, that Iheiadop- 
tion of Ram Kishore h^d been duly effected by her 
in exercise of the power given to hcr^*by the deed of 
permission of the 26th Kartick, 1226, a)id that no 
deed of permission was ever executed by her son, 
Bhowanee Kishore^*\n the Appellant’s favour, and 
that she had been fraudulently induced tq act, or 
appear to act, in conformity with the fabricated deed 
of permission to adopt rblied on by the Appellant>. 

As soon as the first Respondent came of ^ge,, he Vvas 
substituted as Plaintiff in Jhe stead of Goluck Kishore. 

Evidence was entered into. As pspect the 
genuineness of the Onoomutte^ puttro, of the 25th 
Kartickt 1226^ ^the evidence given consisted of a cer¬ 
tified copy from the Registered Office of the copy 
of the »eriginal ^deed, which was filed in that office 
on th^ 28ih Kartick 1226, tljree days after the date 
of th^ 'deed, which was produced on behalf of the 
first Respondent, together^ with certified copies of 
,twb Vakalutnamahs executed by Gour Kishore and 
Chundrabullee Debia ^ respectively) authorifing the 
Vakeels to attend, fpr the purpose of the registration 
of the deeS. The original deed of permission was 
called for by the Court from Chundrabullee Debia^ 

’ X~38 ' 
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but W3S not produced As soon as the first Respofi* 
'dent took ,upon pimself the conduct of the suit, be 
applied to the Court for an Order calling upon Chun- 
d^ahullee Dehia to produce the original deed, but the 
Principal Sudde 9 Ameen declined to accede to that 
application. The three person'^ who were present at 
the time of the execution of the deed by Gour Kishore^ 
deposed to the fact of such executionr As respected 
the fact of the adoption of the first Respondent by 
Chundrabullee Dehia, under the power given to her 
by the deed of permission of 25th Kgrtick, 1226, 
evidence was ^ given of his adoption, and that the 
ceremonies usuail in a case oL Hindoo adoption were 
duly performed in the case of his adoption. In oppo¬ 
sition to this evidence »m support of the fact of the 
adoption, the Appellant filed a dopy of an Urzee of 
a testamentary character, purporting to be signed by 
Gokool Kishore, and to bear date the 28th Bysack, 
1251, by which one Sheebnarain was appointed 
executor and guardian of the first-named Respon¬ 
dent, until he attained his«majority; but to prove 
that this Ur zee was a forgery, a certified copy of a 
petition of Sheebnarain; dated the 12th, 1251, 

was produced, in which the Urzee wa,s ^stated to have 
been prepared by the Appellant, and to be a forgery, 
and also by the deposition of Skeebiiarain,**9fh^ was 
examined as a witness^ The Appellant, also en¬ 
deavoured to establish as a fact that, on 31st 
Bysack, 1251, the first l^espondent was too old to be 
taken in adoption, nn accordance with the'’ Hindoo 
law, and that consequently, the adoption at that ti^e 
was invalid; but she failed to prqve that the Respon¬ 
dent was older than be stated himself fo be, or to 
show that the adoption was invalid, even'if the Re- 



ON APPEAL FROM THE BAST INDIES. * 





spondent were as old as alleged. The Appellant also * 1865. 

objected that, on the 31st Bysack^ , 1251, nJussuitAT^ 

Soandree* the first Respondent's mother, was under Bhotbum 

• ^ • I « Moveb * 

ftnpurity, in consequence of the rtxent death of her Dbbia 

husband, Gohoul KUkore^ and th^, in accordance • 

with the opinion of Pundits^ she was incapacitated , 

frdm giving ^ie*first>named Respondent in adoption Chowohak; 

on that day. 

As respected the alleged forgery of the deed of 
4>e<rmlssion by Bhowanee *Kishore relied upon by tho 
Appellant, it appeared that the document was never re¬ 
gistered/and the non-registration was not satisfactorily 
accounted Jor by the Appellant. From the evidence 
.of witnesses called on behalf of the fir&t-named Re¬ 
spondent, it appeared thfit the documeni; was fabricated 
under the instrumentality of one Rughoo Duitt who 
was in the service of the Appellant; that after a rough 
draft had been made, a copy was made upon a stamped 
paper of the value of *Rs. 70 ; that in consequence of 
soioe mistakes in this copy, another copy was made 
upon a fresh stamped*paper of the same value, and that 
alter attempts to obtain the signatures^of respectable 
persons as witnesses to^ the deed, Rughoo Dutt and 
his accomplices were obliged to be ^ satisfied * with 
the attestations of persons »of the lowest class. In * 
addition to >yie witnesses who deposed to these facts 
from personal knowledge, there were also many persons 
called t>n behalf of the first-named Respondent, who 
deposed to the forgery of the document having been a 
matter of general notoriety in the neighbourhood. 

Rughoo Dutt was not called by Appellant as a witness. 

* Witnesses who were in the service of Bhowanee 

* Kishore^ and in daily attendance upon him during the 
illness which terminated bis death, deposed pn behalf 

of the fifst-named Respondent, that Bhowanee Kishore 

• • . 
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returned fro^ hunting iif a state of bigb fever, and 
thdt he was insensible for the four days preceding hi& 
death, and consequently incompetent to give instruc*' 
fions for or to exewte any document. Witnesses werd* 
called by the Appellant to rebut these allegations. 
Some of them deposed that Bhowanee Khhore was 
quite well at the time of the execution' of the aliegdd 
deed in contradiction to the language of the deed itself, 
which stated that he was iH. It was also proved that 
at the time of Bhowanee Kikhon^s illness and deathr. 
at Mooktagacha, there were many of his relatives re¬ 
siding near that place, and that they and neighbouring 
Zemindars^ visited iiim daily untii he died, hut no rela¬ 
tive, or friend, or medical attendant was present at the 
time when the Appellant’s witnesses stated that thh. 
alleged deed was executed by Bhowanee Kishore. 

In opposition to tlie. facts so establlsiied, the Ap>- 
petlant endeavoured to support the validity of the 
deed main'^y upon the ground of Chundrabullee 
Debia*5 acquiescence in or non-objection to the pro¬ 
visions of that document, and m order to show the 
early assent pf Chundrabullee Debia to the deed, 
the' Appellant produced a copy ot a written state- 
njent* purporting to be signed-by Chundrabullee Debia 
*on the 26th of September^ 184.0. 

The suit came on for hearing before |be Principal 
Sudder Court Ameen {Syud Ahmud Buksh)t in., 
the month of Aprils i^SSi and on thq- 20th &f that 
month, that Judge passed a^ decree dismissing the suit 
with costs. The reasons Cor the decree stated iochis' 
judgment were, first; - that inasmuch as the original 
deed of permission .of 26th Kartick, 1226,* had 

not been ^ filed, nbith'er the ^ authenticated ‘copy 

from the Registry office, nor thjs duplicate copy 

filed, with the original at the, tjme of registration. 
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which had bejsn called for from the Registry office, 
were admissible as evidence; secondly,* that the 
Onoomuttee puttro executed by *Gol’^ol KishorSf 
and \he grohen puttro diwA dan puttro ks to ike first 
Respondent, were not proved; and * thirdly, that, 
although there wa4.,^no necessity to enter into an in¬ 
vestigation as to the validity of the deed of permis- 
' sion set up by the Appellant, the opinion which he 
had formed was that it bad been satisfactorily proved ' 
by the evidence of the witnesses thereto ; that it had 
been recognized by Chundrahullee Dchta, viho, by 
h^‘ acts and conduct, hi^d established the validity 
thereof, ^an d th£{t there was a strong* presumption in 
favour of its genuineness. * « 

The first-named Respondent appealed from this 
decree to the Sudder Dewanny Adawlut. 

The appeal came ofi for hearing on the 30th of 
January 1838, before Messrs. Colvin^ Sconce, and 
Trevor^ three of the Judges of that Court, 'and a 
decree on that date wab.psssed dismissing the appeal 
with costs* 

. Separate judgments were delivered by the three 
Judges* Mr. Colvin^ in his^judgment, held that it was, 
unnecessary to go into the question of the 'execution 
of the different deeds relied on until the disposal of 
certain preliminary questions, stated by the Court as 
lollovits :-r-“ Even supposing Gour Kishore to have 
given to thundradullee ‘Debia the authority to adopt, 
asserted * by* the Appellant coufil he by Hindoo law 
thereby jJleclude the exercise afterwards of the power, 
of adoptioi^ by bis son, Bhowanie Ktshore, and did the 
‘tertni^ of the deed alleged to have been executed by 
Gour Kishore shpw that* such was his intention ?’* 
And accordingly the arguments on the hearing of the 
appeal and 'the several'*judgments of the three 


Mussumat 

Bhuobun- 

Moybb 

"dsBlA 

4 , 

Ram 

Kisrorb 

Acharj 

Chowohky. 



CASES IN THE PRIVY COUNCIL 


290 


« 


AS6i. 

Mubsujkat 

Bhoobun 

Movbb 

Dbbia' 

v! 

Ram 

Kiskokb 

Acharj 

Ch«WDH8V. 


Judges, «were confined to the questions,thus stated bf 
the Court. • 

As the decree o( the 30th of January^ 1858, was 
founded uponi judgments which assumed that iv^hich 
was the chief*point in dispute between the parties— 

* the validity of the deed of permission set up by 
the Appellant*; the first Respondent moved for* a re¬ 
view of that decree / and a review was admitted by < 
‘Mr. Sconce, who expressed his reasons for such 
admission in hU judgment in the following terms 
''My judgment was originally given on the presump¬ 
tion that the Onoomuttee ^puttro set up by Bhoobun 
Moyee, widow oUBhowanee Kishore^ and the ,adoptian 
of the Defendant under it, were legally valid ; .and 
being satisfied from the caese shown by the Plaint iff ^s 
Counsel, that they should have an opportunity of 
taking the opinion of the Court upon that matter, I 
admitted the re-entertainm^nt of the appeal, that the 
issues fiot before gone into might be adjudicated upon.'^ 

The hearing of this review took place on the 7th 
of March, 1859, in the Sudder Dewanny Adawlut, 
befoife Messr^. Sconce, Trevor, and Colvin, and sepa¬ 
rate judgments were on that day delivered by those 
Judges. • 

Messrst Sconce 'and Trevor in their judgments 
held, in effect, first, that the fact of «the execution of 
the deed of permission of 25th Kartick, 1226, by 
Gour Ktshore was proved, and f that, aWidugh the 
original deed bad not been produced, yejt tinder the 
circumstances, such secondary evidence as l^ad been 
adduced on behalf of the first Respondent was admis¬ 
sible, and established the validity and terms di the 
deed;« secondly, that Chun4rabullee Debia had power 
under the deed of 25th *1226, to adopt a 

son as heir of Gour Kishor ^,, in the event of Bkowa- 
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nfie Kiihore dying without issue, or without having 
takep steps with* a view to his being* represented by a 
Ie{>al!y-adopted son; thirdly, that th/ adoption of 
the first Respondent as the son of Gour Kishore was 
such aji adoption was authorized by the deed of 
25th Kartickt 1226, and that the adoption was valid 
according to Hindoo law; fourthly, that the alleged 
deed of permission set up by the Appellant was not 

'9 

executed by Bhowanee Kishore but was a forgery; 
and lastly, ^that the acts of Chundrahullee Debia^ in 
conformity with that forged deed of permission, could 
not prejudice or affect the rights of the first Respon¬ 
dent as the legally adopted son of Gour Kishore. 

With respect to the effect of the deed of permission 
to adopt , being of a tectamentary character, the fol¬ 
lowing judgment was ipronounced by Mr. Trevor on 
♦ that point. Having declared the deed propounded 
by the [plaintiff to be a genuine deed, the neit point 
is as to its legal significance. It has been contended 
on the part of the Plaintiff by the Advocate General, 
that the deed of permission is in the nature* of a tes- 
tamentary instrument, or iR^riting, by which an estate 
of the nature of a fee simple conditional, tfiat is, upon 
condition that he had issue, was given to Bhowanee 
Kishore \ that in* the event of his* having issue, the 
e^tafe thetj became absolute ; but that in the event of' 
bis having no issue* he was limited to a life interest in 
the propert’y, and a future estatd, in the nature of an 
•executory devise, is created in favour of a son to be 
adopted by Gour Ktshere*s wife, Chundr ahullee Debta, 
On the part of Defendant it was contended by Mr. 
Money that limited estateh in land are unknowrP to this 
country, and are inconsistent with its revenue system ; 
th4t as no Statute de d^nis here exists, or has ever 
existed, all estates created are in their nature absolute 
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iJiat -cen'sequnfitly, under the law, Bkowanee Kishor^s 
estate was a lee *simple absolute; and on his death, 
after -having ^icceeded to his father’s estate, it de¬ 
scended lirst to* his son, either natural or adopted, and 
afterwards to his heirs under Hindoo law: that, more- 
over, the words of the deed are sufficient to pass ab¬ 
solutely the estate, and under th*e principle laid down 
by the House of Lords ip the case of Hcare v, Byng 
(loCl. & Fin. pp. 508-533), as to personal propehy, 
which is identical with the rule whirh should be fol¬ 
lowed as to reality, it is impossible to give to* a party 
a right to a thing'outand out; to give "an absolute in¬ 
terest in that thing, and then afterwards to restrict 
that absolute gift by limitation over ; that consequently, 
under the, deed of ^ permission, admitting it to be 
genuine, the plaintiff takes nothing. The estate to 
be taken under Gour Kishore’s deed must be deter¬ 


mined vfith reference to Hindoo law, and not to the 
general law of this country. • It is consequently only 
necessary for me to remark that there is not the 
slightest gVound for the position taken up by the - 
Cpunsel for the Respondent*' to the effect that limita¬ 
tions,of estates are unknown to arid are illegal ac¬ 
cording to the laws of this country. So^ 'far from this 
being the case, there being no Statutory enactment 
‘forbidding the same, it is competent to any oqe to Ifmit 
and restrict future interests in land in .any way that 
whim or ingenuity ma/ suggest, though prdba 5 ly the 
exact terms used in the very learned work {JP%arn on 
Contingeut Remainders) * to which we have,been,, re-^ 
ferred, may not bq resorted to ; and under the Hindoo 
law, limbed or restricted estate^ are of ^aily occurrence. 
It is* true that the hypothecatibn which.jSovernment 
has on every estate as security for its revenue, may 
' '.have a tendency to check such dispositions, unless they 
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%rise by operation of law; as on the occurrence of aa 

arrear caused ^by a party with a limited interest, if it be 
-not paid by parties with either a vested or (.ontingent 
interest in the property, the estate is ^brougKt to sale, 
and by such «ale all future interest would be defeated. 

But the existence*of this rule, however, it may have a 
tendency to check the exercise of it, is not inconsistent 
with the power itself of limiting estates wliich un¬ 
doubtedly exists both ‘hnd'fer the general law of the 
country and under Hindoo law. Looking, then, on the 
'deed of txour Kishore by the light of Hindoo law, it 
•appears to me that it is a testamentary disposition of his 
property, by which he devised it absolutely to his son, 
‘^howanee Kishore^ andjhis heirs general, subject to 
a power of appoi ntment by the widow, to be exercised 
4n the 'event of his son, Bhowanee Kishore^ dying 
without leaving a son either natural or adopted, or to 
be adopted, him surviving. This estate) \ti the son 
wa^* absolute, and permitted alienations which he could 
hardly have done were it only a fee simple conditional. 
Whatever interest, however, the heirs general of 
Bhowanee Kishore njay have held under it, was 
subject to be destroyed by the exercise by the widow 
of the power of appointntent when the executory • 
devise in favour of the party so appointed would 
•arise and displace it By this means the direct 
succ^lsion to ^Our Kishore and the performance of 
the ne,cessary obsequial rites are effectively attained. 
Whatever objection might arise to such a disposition 
in other parts of India from the doctrine that the 
" inchoate right of the son to property is from his birth^ 
none such can arise in Bengal^ where the above \ 
i|pctrine is 'not recognized, where, whilst the father 
lives and is free from, defect, the sons have no right at 
all, and where by the power of making testamentary 
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disposition^ the father, if so minded, can will away^ 
even^toa stranger, tlje whole of his ancestral property. 
It has been obfecied by the Respondent to the exercise 
of the power oH adoption by * the widow of 
Klshore^ that as Bhowanee Kishore bad married, 
and had succeeded to the property, his widow had, 
by virtue of her marriage, a .vested right in the 
property, and that any act done in derogation of, 
that vested right, could dot be upheld. 1 find ' no 
authority for this doctrine in Hindoo law books. If 
the power’ of appointment can be exercised* in dero¬ 
gation of the right of^ other heirs of the ««on, it can 
be exercised in derogation of • that of the widow ; 

C A 

and the fact of the son of Bhowanee Kishore having 
reached his majority and succeeded to the estates is, 
in a case like the present, where the object of the 
Testator is to perpetuate direct heirship, of itself de¬ 
serving, it^appears to me, of no lengthened conside¬ 
ration. Of the soundness of the principle laid down 
in the case of Iloare v. Byng, cited by the Counsel 
of the R^spo^dent, and its applicability to this country, 
as well as to England^ when ciccumstances rightly call 
for its application, there can be no doubt. As, how¬ 
ever, it appears to me ^hat the terms of the deed 
executed by Gour Ktsf}ore a power of appointment, in 
certain circumstances, remains in the widow, Chun- 
drabullee Debia, it is not applicable Vo the {ifesent 
case.” „ » 

Mr. Colvin^ the other Judge, differed in opi^^ion 
from Messrs. Sconce and ^ Trevor in some material 
points, and in his judgment, held, in effect, first, that^ 
there was no doubt ih'at Gour Kishore did execute the 
deed of permission of the 25lh Karticii, 1226, agd 
that it was never revoked by hjm^; secondly, that it 
no more were involved in the case than which of the 
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two adoptions alleged was the tnost trustworthy, that 
of the first Respondent was to be preferrjed as the’ 
best supportedvby evidence ; thirdly, that the intention 
of the deed of the 25th Kartick^ 1226, was only to 
give power to Chuni'-dbullee to adopt a son 

in the event oi^Bhowanee Kishore dying in the 
lifetfme of his fatHer, Gour Kishore j* fourthly, that 
Chundrahullee Debia, had no authority to curtail the 
Appellant’s eajoynient of the estate in succession to 
her husband, Bhowanee Kishore) and fifthly, that 
as there was no legal power in Chundrahullee Debia 
to adopt *the first Respondent when she did, the 
appeal on:>ht, to be .dismissed, ^ 

• In confojjiily with the judgments of the majority 
of fhe Judges, a decree of the Sudder Dewanny 
Adawlut was passed oq the 7th of Marche 1859, in 
favour *of the first Respondent, with costs of suit, 
and with wassilat from the commencement of the 
suit, and interest thereon up to the date of realization. 

Before this decree was made, Rajendro Kishore^ the 
adopted son of the Appellant, attained his majority and 
died, when the Appellant, as the widow qf Bhowanee 
KisJj^ore, and mother ol^ Kdylas' Kishore, a minor, 
whom she alleged she had.adopted on Rajendro Ki- . 
death,, applied for leave tp appeal to England. 

The petition,, together with the, papers of the case, 

^were brought up before Mr. Samuells, one of the 

Judges of the Cqurt, on the 6th of yune, 1859, and 

his pr^^cepding'of that date wp recorded as follows 

The ij^apers of this case have been laid before me 

in order that I might deternaine whether the fact of 

BKbobuh Moyee, who originally* defends the suit as 

mother and guardian of Rafendro * Ktshare^ having 

BOW preferred*an appeal to the Privy Council as 

mother and guardian oj another adopted son, Koylas. 

« * 
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Kishore, can im any ^^ay affect his right of. appeal. Ttf 
appears that* Rafiendro Kishore appeared in Court 
during the pen|len«y of the suit, aaid alleging that he 
was of age, was allowed to plead. After the case was; 
heard', but before the judgment was pronounced, he 
died. This circumstance was brought to the Courtis 
notice at the time, but k did' not a^pe ar to have ^een-. 
considered necessary to refer t®^ it' in the decision 
which was then- given, and which turns entirely on the 
validity of the deed of adoption set up by Bhdobutp 
Moyee. It seems that Bhoobun Moyee, who has 
appealed to the Privy Council against thh decision 
which declared he^ deed invalid, has again asserted 
her right under that deed, by adoption, of another son,' 
named Koylas Kishore. As«she claims to adopt under 
the deed of permission, and the validity of the deed is 
the chief point at issue, the appeal must go forward, 
and any questions which niay arise out of the death 
of the first adopted son, will be decided by the Lords 
of the Privy Council. It is, of course,, understood that 
the appeal goes on without prejudice to. the rights of 
the Respondent, who protests against the recognition 
of the second adopted *son,r and denies the rig|it of 
the widow tp make any such adoption. 

On the 3rd of January^ i860, an Order was made 
by the Sudder Dewan-ny Adawlut^ adtnitting the ap¬ 
peal of the Appellant as widow of the late Bhowaiiee, 
Kishore^ and m other of Koylas Kishorss a- minoVt 

Before the last-m>entiqned Order was raadq, t||e Ap¬ 
pellant applied lor a review of the decree of (he 7th 
of Martha 1859, and stated several objections to that 
decree, and upon the hearing that application^ on 
the 14th of yanAary, i86-o, before Mr. Trevor, a re¬ 
view was admitted for the deterixiinatlcAi of one of the 
points raised by the objections. The vrews of Mr* 
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Trevor in admitting such review*, are stated as follows; 
—“It remains then to consider the sixth pbjection to 
the Court's ruling, which is, that ev^en if the dped of 
permission executed by Gour Kiskore be testamen¬ 
tary disposition of his own and the atfcestral property, 
yet that disposi^pp cannnot extend to property admit¬ 
tedly purchased oh behalf of Bhomanee Kishore from 
the profits of the ancestral properties, while they were 
under the charge of the Court of Wards during his* 
minority, and which can,' in no sense, be considered 
as property covered by the Will of Gour Kishore. 
This pohit was not mentioned by the Vakeels of 
either side .when the case was l^st before the Court, 
and it consequently escaped the notice of the Court; 
but on adverting to the, plaint and to the schedules 
annexed thereto, it is clear that the property claimed 
by the PUin’iff is divided by him into two classes, 
the first including ancestral property, and the second 
properties purchased from the profits of thp ancestral 
estates whilst they were in charge of the Court of 
Wards, during Bhowanee Kishore*s minority. As 
the minor, during his lifetime, was absqjute.owner of 
thc' estates which, on ,his death without a son, either 
natural or adopted, were made by the Will of his. 
father, Gour Kishore^ subject* to the power of appoint¬ 
ment by his .father’s widow, Chundrabullee Debia, it 
§eems to me that there can be no question that the 
widow* of BhoT^anee Kishore is entitled to retain 
possession cff those properties which were purchased 
while “the ancestral estates were under the Court of 
Wards during the minority of her husband, and from 
the pfofits of those estates belonging to her husband 
in the hands of the Court of Wards, apd for the 
determination? of this' point alone I admit a seview ol 
the judgthent of this. Court." 
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T/ie heating of the^review took place on the iQtk' 
oi April i^6o,* before Messrs, Raikes Trevor^ and 
JLochf , three of ^he Judges of the Sudder Dewanny- 
• Adawlut^ and a unanimous judgment of the Couft 
was then pronounced. Such judgnent, after stating 
reasons arising from the construction to be put upon 
the deed of the 25th Kartick, 1226, and from Hindoo 
IaW| for holding that the first Respondent did not take 

under the terms of that deed the whole of the pro¬ 

perty possessed by or in the enjoyment of Bhowanee 
Kishore at the time of his death, but only the property 
which had descended from Gour Kishore, and was 
in the possession or^ enjoyment* of Bhowa^ee Kishore, 
concluded as follows;—Under, the view of the case, 

expressed above, we consider that the Plaintiff \s 

only entitled under the testarnentary dispjsition of 
Gour Kishore, to the' property which descended 
from that individual, and that Bhoodun Moyee, the 
Defendant, in the Lower Court, and the Petitioner 


before this, is entitled to retain possession of al>the 
estates mentioned in the schedule filed by the Plaintiff 
as havings be<pn acquired by the Defendant’s husband, 
Bhowanee Kishore, during th^ time the estates w^re 
.undlr the Co^irt of Wards during his minority. We, 
therefore, in variation of the decision of the Court of 
the 7th of March, 1^59, decree to the. Plaintiff only 
thpse properties which are mentioned in the schedule 
at the end of the plaint as being angestral pfeperty, 
and formerly in possession of Gour Kishorp, .with 
mesne profits, to be ascertained in execution frbip the 
date of suit, and interest on the amount so ascertained, 
from the commencement of the year following fhat dh 
which the^ wassilat* aebrues, up to the date of realiza* 
tion, and we dismiss his claim tp the properties pur¬ 
chased from the profits of tlje estates of Bhowanee 
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Kishore while they were in the han^ds the Court of 
Wajrds during his minority. The costs of both Courts 
will be borne by the parties in proportion to the 
amount decreed or dismissed.” 

Fpom this decree,* so far as it negatived the right 
of the first-named Respondent to the properties pur¬ 
chased from the profits of the estates of Bhowanee 
Kishore^yfhiWQ they were in. the hands of the .Court 
of Wards, that Respondent preferred on appeal to 
Her Majesty in Council. The present Appellant 
also lodged a^ pitition of appeal* to Her Majesty 
in Council, in which she ’claimed as widow of the 
late Bhowanee Kishore^ afld mother and . heiress, 
according to Hindoo law^ of Rajendro KishorCt th e 
adopted son and heir-atdaw of the former; and 
such petition submitted that the decree on review 
•of the 7 th of March, 1850 (except so far “as the 

same ha4 been reversed and. altered by the decree 

• 

on review of the 19th of Aprils i860), should be 
reversed, and that the previous decree of the* Sudder 
Dewannv Adawlut, and of the Principal Sudder^ 
Ameen,*be affirmed. • 

The appeal and cross were hear^ together. It was 
arranged that the Appellant should opdn first. 
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The* Attorney-General (Sir R, Palmer), and Mr. 

Leith, for the Appellant. 

If the adoption by the Appellant is not established, 
she, as wi(fow of Bhowanee Kishore and heiress of her 
husban^is entitled to his estate; but*as the Plaintiff, 
as the pext friend of the first Respondent, sued iij his 
character of adoptc;d son of the late Gour Kishore, 
and alleged ttiat such adoption had been made by 
Chundf ahulleO' Debia, his* widow, he was bound to 
prove strictly his case, which, we submit, be failed 
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to do. He f^i!e(J to produce the original Onai- 
muUei!pHttto^ which was alleged to contain the au^ho* 
rity for such adoption, and upon which and its due 
execution, the Plaintiff’s alleged adoption and con<- 
sequent title and right to sue were entirely founded, 

A copy of the deed was impropjerly admitted by 
the Court below without proof of the execution of ' 
the original, or of its lofes or destruction which was 
requisite to entile it to be let in as secondary evidence. 
Syud Abbas Alii Khan v. Yadeem Ramy^ Reddy (a), 
Ben. Re^s. XX. of 1812, sec. 2, cl. 5, XXXVI. of 
1793,sec. III. and Act No., XIX. of *1853. 

Then with respect to tjie alleged adoption qf tiie 
first Respondent by Chundrahullee Debia^ we contend, 
that such adoption was invalid, both with reference to 
the rules and requirements of' Hindoo law, and ac- ’ 
cording to the opinion of Mr. Colvin^ the dissentient 
Judge, to the proper interpretation of the deed of 
permission to adopt, having tegard to the circumstances 
under which, and the particular time, that the alleged 
power was exercised by Chundrabullee Debia : but the 
most important objection is, that Mr. Trevor^ one of the 
Judges of the Court,below, has wrongly imported prin¬ 
ciples of the English law tefating to, executory devises, 
in construing this permissive deed to adopt into an exe¬ 
cutory devise; nothing of the kind beingjknown' to the 
Hindoo law. No instance can be Ifound in the Hindoo 
authorities of an adoption being goofl. under such 
a devise, as this is improperly called by^the Court 
below, where the son has attained full ,/%nd 

married. The deed purports to give the widpur per¬ 
mission to adopt. It is not a , power in the sen^e 
of the English law. No authority tOB support it can 
be found^in the Hindoo law. W, H.* Macnaghten's 

• (o) .7 Moore’s • Ind.* App. Cases, 156. 

■ 
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leHog as far as possible from that which , prevails 
amongst Hindoos in India. * 

But their Lordships are quite satisfied that there is" 
in this case no room 'for the application' of any such 
doctrines. The instrument before us is merely what 
it purports to be, a deed of permission to adopt; it is 
not, of a testamentary char^cler, it was registered as 
a deed in the lifetime of the maker ; it contains no 
words of devise, nor was it the intention of the maker 
that it should cpntain any dispositiog of his estate, 
eiEcept so far as such disposition might jresult from 
the adoption of a son under it. He mentions the 
ohiects which induced hijn to make the deed—reli¬ 
gious motives, the perpetuation of his family, and the 
succession to his property; but it was by the adop- 
'tion, and only by the adoption, that those objecto were 
to be secured, and only to the extent in which the 
adoption could secure them. 

The main ground of the decision in the Court 
below appears, therefore, to jfail, and this instrument, 
must be construed, and its effect must be determined, 
in just the same .way as if it had befen made in one of 
the Provinces of InjUa^ in which the 'power of testa¬ 
mentary disposition is not recognized. 

» 

How, theif, is the* deed to be construed when we 
regard it i^ierely as a deed of permission to adopt? 
What is t^e*intention to be collected from it, and how 
far will the law permit such intention to be effected ? 
It musi'’'be admitted that it contemplates the possibility 
of mote than one adoption^; that it shows a strong 
desire on the part df the> maker for the continuance 
of a person to perform his f?|nerai rites, and to succeed 
to his property; and that it does not in express terms 
assign any limits to the period within which the 
jsdoption may be made. °But it is plain that some 
' " ’ ' X-* 4 * 
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limits must be assigned. It might well have been 
that Bhowanee^ had left a' son, natural born or 
adopted, and that .<!ueh son had died himself, leaving a 
son, and that.such son had attained' his majority in the 
lifetime of Chundrahullee Debia., It^ could hardly have 
been irttended that after the lapse of several successive 
heirs a son should be adopted to the great-grandfather 
of the last taker, when all the spiritual purposes of a 
son, according to the largest construction, of them, 
would have been «satisfied. , 

But whatever may have been the intention, would 
the law allow it to be effected ? We rather under¬ 
stand the Judges below to have been of opinion that^if 
Bhowanee Kishore hkd left a son, or if a son had been 
lawfully adopted to him by his wife under a power 
legally*conferred upon her, the power of adoption given* 
to Chundrahullee Kishore would ^have been at ^n end. 

But it is difficult to see what reasons could be 


assigned*for such ’ a result which would not equally 
. apply to the case before us, • ' 

In this^case, Bhowanee Kishore had lived to an age 
which enabled him tb perform—and it is to be presumed 
that he had performed—all the religious services which 
a son could perform or a father. He had succeeded 
to the ancestral property as heir; Jie had power' of 
disposition over itjchc might have' alienated it; he 
might have adopted a son to succeed to it W he had 
no male issue of his hody. He could have' defeated 
every intention \which his father enteVtainad with 

resjfcct to the property. * < * 

On the death of Bhowanee Kishore, his wife sucr 
ceeded as heir to him, and»vjfOuld have etjually Succeeded 
in that character in exclusion of his brothers, if be had 
had any. She look a vested, estate, as his widow, in 
the whok of his property. *U would be ‘singular if 

e * 
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brother of Bkowunee Kishare^ made such by adoption, 
could take from his widow the wiole of his’property,^ 
when a natural-born brother could have taken no part. 
If Kishore is to take any of ‘the* ancestral (pro¬ 

perty, he mu-it take ail he takes by substitution for 
the natural-born son, and not jointly with him*. 

Whether under;’‘his testamentary power of disposi¬ 
tion Gour Kishore could have restricted the interest of 
Bkowanee Kishore ix$ his estate to a life interest, or 
* could have limited it over (if his son left no issue 
male, or such issue male failed) to an adopted son of 
his own, it is not necessary to consider ; it is sufficient 
to say that he has neithejr done nor attempted to do this. 
The questiod is,, whether the estate of his- son being 
uiUimited, and that son having married and left a 
widow his heir, and that h'eir having acquired a vested 
estate, in her husband's propeity as widow, a new heir 
can be substituted by adoption who is to defeat that 
estate, and take as an adopted sen what a legitimate 
son of Gour /TijrAare would not have taken. • 

This seems contraiy to all reason and to all the 
principles of Hindoo law, as far as we can- collect 
them. * • * 

% I 

tt must be recollected that the adopted son, as such, 
takes by inheritance and not by devise. Now, the* 
Eule of Hindoo law is, that in fhe case of inheritance, 
the person to Succeed must be the heir of the last full 
dwner^ In this case, Bhowanee Kishore was the 
last full ownef, and his wife succeeds, as his heir, to a 
widow^S estate. On her death,*the person to succeed will 
again be the heir at that time of Bhowunee Kishore. 

• If Jikowanee Kishore • had died unmarried, his 
mother, Chundrabullee Debia^* ^oM have been his 
heir, and the ^question of adoption would have stood 
on quite different gfoands. By exercising the powec 
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of adoption, she would have devested no estate but her 
pwn, and this would have brought the cas^ within the 
ordinary tfalej btft no case has been produced, no 
deciiion has been cited from the Text-books, and ,no 
principle has beep stated to show that by the mere 
gift of a power of adoption to a widow, the estate of 
the heir of a deceased son vested In possession, tcan 
be defeated and devested. 

The only case referred to in the argument before us^ 
or in the judgment befow, s^s tending in that direction, ^ 
is that of Luckinarain Tagori^ reported by Sir F. 
Macnaghterit “Cons on Hindu Law,” p» i68; but it is. 
incontestable that in that case the deposition depended 
wholly on the testamentary power. The' authority to 
adopt was only subsidiary to the disposition of the pro¬ 
perty. 1 he Will of Luckinarain Tagori is set forth in 
full in No. 5, p. 9, of, the Appendix to Sir F.. Mac- 
naghten^s work. It is termed a Will; it appoints 
an Executor; it disposes of •the whole estate; gives 
various legacies; gives the residue to the chijd of 
which his youngest wife was pregnant, whether a son 
or a daughter, in which latter case it would obviously 
break tfie legal order of succession; and directs that 
at |hat child's death the adoptfon of a son shall fake 
place. ^ We *have already said that* we express no 
opinicn as to the power of Gour Kishore to have 
made the disposition how insisted on by the Appellant 
by devise of his estates, but we 6nd no such d^ise ia 
the instrument which he has executed. ' , 

An additional difficulty in holding the estate'*of the 
widow ot Bh&wance Kishore to he devested may,^per¬ 
haps, be found in the doctrine of Hindoo law, that th^ 
husband and wife ^are. one, and that as long as the 
wife survives, one-hall of the husband survives; but 
it is not necessary to press this obj'ection,, 
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Upon the whole, we must Humbly report to He^ 
Majesty our opinion on the original appeal that the 
Plaintiif's suit ought to be dismissed; but, inasrAuch 
as the main expense of it has been occasioned by the 
Appellant setting up a state of facts wfSich has turned 
out to be untrue,j^pd disputing tjj<e facts alleged by 
the * Respondents, ‘which have been e'stablished, we 
think that no costs should be aw arded to either party 
of the suit or of the original appeal. The cross¬ 
appeal Is wholly groundless., and we must advise that 
it be dismissed with costs. 

The several Orders anj^ decrees complained of, so 
far as they ane inconsistent with the above recom* 
mendations, must be reversed. » 
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AND 


Vencataswara Yettia 


... Respondent*. 


p 

On appeal from the High Court at Madras. 

This was a petition for leave to appeal from a 57th Nov. 
decree of the High Court at Madras^ dated the 3rd 

Special 

* Present : Meml)ers of the Judicial Comtmttee^Th^ Right leave to ap- 
Hpn. J-ord Chelmsford, the Right Hon. the Lord Justice Knight nmwfthstand-- 
Bruce, the Sfight Hoiv the Lord Justice Turner, the Right Hon ing that no 
Sir James William Col vile, and the ^ Right Hon. Sir Edward 
Vaughan Williams. made for such 

The Right Hon. Sir Lawrence Peel. feurt^be^ow : 

^ ^ upon the alle- 

* gation, that though the amount decreed was much under the api^lable 

• value, the original demand being* necessarily limited by the jurisdiction 
of the Court inwhieh the suit was originally instituted, yet the subject 
matter at issue exceeded in value the appealable amoftnt. 
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jof January, ,1865, Which affirmed a decree of the* 

Mutusawmv Civil Court of* 7 V««^w//y of the jist of March, 1E64,. 

^ETT^iJ awarding to the Plaintiff (the Respondent), as the 
Naiker ' illegitimate son of the Appellant’s eldest brother^ a 

Vemcatae- former Zemindar of Yeitiapodram, an annual main-* 
wara * * ^ 

Yeitia. tenance of Rs. 2,5.00 from the villages forming the 

private property of the present Zemindar's family. 
The Defendant (the present Appellant) disputed the 
Plaintiff's claim, alleging that he was not the illegiti¬ 
mate son of the late Zemindar, that his mother, was' 
a dancing woman (wearing Better on her neck) 
attached to a Pagoda 'Kalugimalia, sitaat.e within 
the Zemindary\ Batter being ^ different from' 

Taliy (nuptial mark), worn by married women among 
Hindoos, and he insisted -that she was a Dasce, or 
woman of caste, cohabiting with several men. 

It appeared that the suit was originally instituted 

by the Respondent in tjie Court of the Principal 

Sudder^ Ameen of Tinnevelly, praying that a decree 

might be passed, awarding to him and his ineirs, on 

account or their maintenance, Rs. 8,400 per annum, 

to be'paid* from the'income of the Zemindary. That 

Court, on the iith of Nouember, 1863, dismissed the 

suit with costs, whereupon the Respondent appealed 

to the Civil Court of ^Tinnevelly, which reversed that 

decision and decreed to the Respondent an annual 

sum of Rs. 2,500 for maintenance, being the largest 

sum that Court had jurisdictioiv to 8w«rd, which 

decree was affirmed on appeal by the High ^ourt at 

Madras, The present Petitioner, the Zemindar of 
• ' ^ 
Yettiapooram, applied .to that Court for a review of 

the decree of the ^rd of January., 1865, wliich tipplf* 

cationPwas rejected with costs. * 

r^o application was made by the ^Petitioner to the-* 

High Court for leave to ‘appeal to Hfer Majesty in. 
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Council, inasmuch as he was advised that, the Judg- 1865. 

^ ment being only for Rs. 2,500 (though the real value ,Mutusawmy 
of the annuity was much beyond that sum, and ex- 
ceeded Rs. 10,000* the appeaiabl^value), applications Naiker 

for leave to appeal had, under similar circumstances, Vencatas- 
beeii refused both by the Sudder and High Court, on Yettia. 

. the ground that those Courts were bound by the 
Actual amount of the, judgment. The Petitioner, 
therefore, now applied direct to Her Majesty in 
Council for special l^ave to appeal, stating various 
points of law involved in the suij:, which affected the 
C|i8te, or status^<A the* paities; he, m^oreover, urged 
that the suit having been originally brought in the 
Couit of the Sudder. Ameen^ which Court was pro¬ 
hibited from entertaining any suit where the sum at 
issue exceeded Rs. 2^500, he was precluded from 
availing himself of important evidence in (hat Court, 
or Winging the same before the High Court, and 
submitting to that Court many questions of fact and 
law affecting both the status and claim ,of the Plain¬ 
tiff, and from bringing ,the same ultimately on appeal 
before Her Majesty in Council; and he insisted,* thi^t 
it was worthy of the gravest consideration, whether a • 

Plaintiff by instituting a suit in.an inferior Court for 
*a sum below the appealable value, Rs. 10,000, to Her 
Majerty in Qouncil, when the amount at issue was 
resflly of much greater valjie, as in this case, should 
by*such means be enabled to exclude an appeal 
^agaii^st a judgment of tjie High Court, if the case 
, should be carried there. 

if 

The Attorney General (Sir R* Palmer, Q. C.), 
with whom was Mr. JV. W. Maokesan, for 
■the Petitioner:* 

This is a very important applicatipn. The circum- 
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stances disclosed i/i the petition show abundant 
grounds for the allowance of the indulgence we ask 
for. The quest icin at][|issue involves important points 
of, law, affecting not only the interests of the parties 
'Claiming and disp^ing the right to the annuity sued 
for, but questions of caste and s/a^us' of the utmost 
importance in India. In the case of Rogers v. Ra- 
jendro Dutt {a), though the amount was under the 
appealable value, this Court gave special leave] to 
appeal on the ground that an important poinit of law 
was involved. It did not there appear tha! any appli¬ 
cation for leave to appeal had he«n made to the Court 
below, the Supreme Court at Calcutta. In the cases of 
Maharajah Sutteeschunder Roy .v. Gune&chunder {Jb\ 
Ctooroopersad^ Knoond v^. yaggutchunder (c), the 
principles upon which the Courts in India are to 
estimate thp appealable value prescribed by the Order 
in Council of the loth of Aprils 1838, were distinctly 
stated by this Court; in both these cases it was held 


that where interest was 'by the decree to be added to 
the principal sum decreed, and' the aggregate amouht 
exceeded Rs. ip,ooo, the case was within the appeal¬ 
able value, and leave tcT appeal to Her Majesty in 

Council was given. But that course bould not be 

> 

followed in this case, because there was nothing to' 

add to the decree which would raise it to the appeal- 

able value. In the case of Sree Mutly Rane^.Sur- 

nomoyee v. Maharajah Sutteeschunder Roy (d),* an 

estate, the subject of the suit, was charged with % 

/* fixed annual quit rent bf Rs. 64, which the Sudder, 

* * * • • 

Court decrei;d with a declaration cof the right of the 

Plaintiff to an enhanced rent of Rs. 822. 13 a. It 


was held by the Court that the Value 'of the subject- 


; |(») 8 Moore’s Ind,,App. Cases, 103. (<*) 16 . 164. 

f v')8 Moote’sind. App. Cases, 166. , idj/b.t&s. 
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inatter in suU, in the circumstances, Ought to be esti*- iS6s. 
mated as amounting to Rs. 10,000; and u*pon special 
petition leave was given to appeal. That is exactly J^o-'v^ra 

^ * wT TT A P 

our case. The annuity charged by tl^e decree of the 
High Court upon our Zemindary, though of tlje 
annual value only of* Rs. 2,500, W^^in.the aggregate, waraYettia. 

of far greater value than Rs. I'o.ooo, the appealable 
value under the Order in Council. There is another 
'consideration which ought,* we apprehend, to entitle 
us to the indulgence asked for. The suit was origin- 
a.lly instituted in the Court of the Sudier Ameen ; 
the jurisdiction of th^t Court is limited by Mad, 

, Reg. III. 0/ 1833, sec. ,4, to suits under Rs. 25,00, 

The appeal from that Cojurt, is to Sudder, now 
the High Court, but the sum claimed and decreed 
being under the appealable value from that Court, no 
appeal can be grarfted by the High Court to Her 
Majesty in Council, and* thus, though the aggregate 
amou[\t at issue is far above the appealable value, the 
'suit being really of 'the value of an annuity of 
Rs. 2,500, yet by suing but for, one year’s annuity, 
and i>n a Court not having jurisdiction above the sum 
of Rs. 2,500, the Defendant in the Court below *is 
ultimately precluded from bringing an appeal to Her 
Majesty in Council, though the decision against him 
involves not only an amount exceeding in value the 
requisitc««sum, b^ut concludes questions of title and 
law which cannot be satisfactorily raised before the 
inferior Court or brought before the High Court. 

Sir Hugh Cairns, Q. C., and Mr. C. P, Phillips, 
opposed the application. 

There are no grounds for this applicaticKi. The 

* * 

question before the Courts below was one of fact and 

X—42 
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•not of law ; and the only question that cart be brought 
here^, if this appeal^ is allowed, is a question of fact 
upon the evidence. The facts lie in a very narrow 
compas*!,’ taking them even .from the statement foV 
fefie petition. The Respondent, the Defendant in the 
original suit, ii the 'Zemindar of • Yettiapooram^ in¬ 
heriting immediately ‘from his brother Vencataswara, 
the fast Zemindar. In 1854 the Petitioner’s mother 
brought a suit in the Court of the Sudder Ameen 
Tinnevelly against the Respondents, on behalf of 
her son, to recover possession of a village, part of the 
Zemindary. which ^she claimed' as a gift from Kumura^ 
a previous Zemindar, This gift was, however, declan d, 
void for want of registration, and her claim was- de¬ 
feated. In September, 1863, the petitioner brought 
the present suit against the Respondent lor an allow¬ 
ance of Rs. 8.400 for maintenance. The defence 
pleaded.was that already stated, and the only is.sue 
rai^ed was as to the of the Petitioner’s jnolher 

and his paternity. No other issue was ’stated or 
applied for, and upon that issue the suit was dismissed. 
On the appeal to the Sudder Court the Petitioner 

• c 

raised no o^bjeclion to the issues, but adduced further 
evidence of his claim,<> and no fresh point was raised 
or insisted on, as was open to him bpbre that Court. 
•The High Court, when the appeal came before them, 
proceeded on the same grounds. ’Tjiere is,•wherefore, 
no pretence for saying^ihat there are importanjt ques* 
tions of law which could not be rai!«ed in the ^Courts 
below, and can be determined here. If there had 
been any decision by the Court of the Sudder Aikeen" 
contrary, to law or usage, it qiight, and, for aught * we 
knowf was brought before the High‘Court, under the 
provisions of the Code of 1859, an. viii! ch. x. sec. 
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372.5. Then, with regard to the sum, at issue not 1865. 

being of sufficient value to allow of^ an- application to 

th» High Court for leave to appeal, if the Petitioner Jagavkra 

, . , , • YRTTAPA 

rs right 111 h'is calculation, it was nauch above l<!». Naikb« 

10,000, and at leas^t the fact of such^ value oujjht tp vbncatas- 

havt? been brought before the Court, and an waraYettia. 

* application made to, that Court* for leave to appeal, 
the omission to make which> under the circumstances, 
is /afeal to this application. The observations regarding 
the institution of the suit in the Court of the Sudder 
A-meen , cannot prevail to the prejudice of the 
Respondent. ,The Court of the S^der Ameen was 
•the proper and only Court in which the claiai' could 
be made in the first instance, and it is no- ground lor 
applying for liberty to .appeal here tliat tlkit Court, 

which is limited by kw 10 claims of a certain amount. 

» ’ 

took cognizance, as it was bound to do, of this claim, 
andj'ejeeted it, 

The Right Hon. Lord Chelmsford 


Their Lordships have had cbiisiderabfe difficulty 
in cohiing to a conclusion is this ca^e. They consider, 
under the peculiar circumstances, that leavie to appeal' 
ought to be given. They tiav’e no doubt that sub¬ 
stantial. question^ of law are involved in the case, and 
tlierefore, upon that ground, il thers were no other,« 
their Lorciships might be disposed to come immediately 
to a cbn,c»lusion in favour of the application now made 
to then*. But the great difficulty of the case arises 
.from the,rule with regard to <he necessity of applying 
“to Jthe High Court in India before ^coming here for 
leave to appeal. Some* years ago various ] 9 eiitiona 
came before, iheir Lordships asking for leave to appeal 
where that preliminary kr.n of. applying to the Couit 
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below had not been pursued, upon the grom 

the ^Sudder Court, had expressed an opinion with 

regard to the mode of estimating the value of the- 

subject of dispule, confining the parties to the actuat 

sum claimed, anintimating that they would certainly 

adhere to such •estim'ate ; applications were, therefore, 

made direct to Her Majesty in Cpuni'if, the Petitioners 

alleging that they were precluded frt)m applying to 

the Court below, becausd in such Gtrcumstanees" that 

Court would certainly consider the subject-matteir 

under appealable value of Rs. 10,000. ' • 

In the case of Maharajah Satteesqhunder Roy v. 

Gune^chunder that was cited fro-m b Moore’s Ind.• 

* 

App. Cases, 164, which was a judgment given* by 
Lord Juslke Turner, upon several applications similar 
to that now before us, their Lordships gave Ifeave to 
appeal, but they statedi that k must be understood in 
similar *,circumstances that application ought always 
to be made to the Court below, ai‘d that that? Court 
was bound to leave to appeal in casts in which 
the specified amourft of Rs, 10,000 could be reached, 
though only as it there appeared by the additidn of 
interest sut^sequent to the decree; and it was essential 
that such an applicatidn should be made to the Court 
below before comit^g here. Since these decisions, and 
•very recently, an application was made to this Couit 
for leave to appeal, where there ha 4 been no^previous 
application to the Sudder Court below, ‘gnd their 
Lordships expressed very strongly their defern<n4tion 
to adhere to the rule 60 laid down by thenj, and not . 
to grant leave to appeal in future, unless there jjad 
been siAch previous applicatwn made to the Court 
in Ihdia. and they refused that application.- That 
decision would of course *b« binding, upon their 
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Lordships now, and would compel thtftn to,say on the 
present application that, as there, had 'been no appli¬ 
cation for leave to appeal to the High Ceurt,^therefore 
"the Petitioner's application to this Gburt ought not to 
be entertained, and no leave gi^^ to appeal. Bat 
thefe are very pT^culiar circumliances in this case. 
The suit was instituted in tlie Judder Ameen's Court, 
which has no jurisdiction in any demand above Rs- 
2 ^$oo. Supposing that, ujlon the face of the plaint, 
it appeared the demand was really beyond the value 
of Rs. . 25500, it was competent to the Defendant to 
have pleadet^ to the jurisdiction of tlie Court; but no 
. such course was taken,- and a decisiop having been 
given, and an appeal made to the High Court, both 
parties proceed on the, footing and upon the admission 
that the sum in dispute is under Rs. io,ouo, the 
appealable amount to Her Majesty in Council. 

.. opposing, therefore, that an application »had been 
made* to the High Court for leave to appeal, it would 
not have been competent to the parlies, in tliis state 
of circumstances, to turn round* and say that the 
value was above Rs. lo^ooo ; and if not so, the High 
Court would have bad no power to giye leave to 
appeal. * 

Therefore, under these very peculiar circumstances, 
which distinguish this case irom those which have 
been pftviously, determined, their Lordships grant 
leave, to, appeal here, reserving of course to the 
Reepgnilent liberty to apply upon the subject of 
costs, in case the appeal shoi\Id not be prosecuted. 


• 
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CASES IN THE PRIVY COUNCIL 
I 


Nrwab Sidhee Ally Khhn Appellant^ 

‘ AND 

I 

Rajah Oojoodhyaram Khan ... Respondents^ 
On appeal from the High Court of Bengal. 


r I 1 I I 

X HIS was an application to slay proceedings in a 
suit instituted in the Zillah Court of Midnapore^ dn 
which an appeal had been interposed from an inter¬ 
locutory Order, to the ,Sudder Court (afterwards the 

♦ Presept • Members of the Jvdicial Committee —The Right 
Hon. Lord Chelmsford, the Right Hon. the Lord Justice Kr*’ght 
Bruce, the Right Hon the Lord Justice Turnei, the Righf Hon- 
ingbeforaHer Sir James William Colvile. and the Right Hon. Sir Edward 
Majesty in Vaughan *WiiIpims. « 

M^sfactorify ^ Assessor The Right Hon Sir Lawrence Peel, 
to show that • 

a serious injifry will be the rfsult to the party applying, unless the 
delay askeS for be granted, and that the ,party applying has come 
promptly to make the application. 

Where, therefore, an Appellant from Order of the High Court of 
Judicature which remitted a cause, appealed to that Court from the 
Zillah Court, ba«k for the trial of issues framed in accordance with the 
provisions of Act No 8, of 1859, s. 139, having failed in obtaining an 
Order from the High Court to stay proceedings in the Zillah Court, 
pending the appeal, but not having appealed from that decision ,• pre¬ 
sented a petition to Her Majesty in Council firaying that all proceed¬ 
ings in the remanded suit might be stayed till the pending appeal had 
been heard, the Judicial Committee, without determining the question 
of their right to interfere in such circumstances, held that the Peti¬ 
tioner had not shown any such injury,• or used such expedition as 
enti tied him to ask for a stay of procc^ings, 

Qumre, whether, where an Order has been made by tl^e Superior Court 
below refusing to stay proceedings, and such Order is not specially 
,appeakid from, the judicial Committee have any authority to interfere, 
trough an appeal is pending before them from a previous Order of the 
Superior Court made in the same suit, remitting tliesrause back to the. 
inferior Court before which it is pejiding. 


28th Nov. 

1865. 

Application 
to stay pro¬ 
ceedings in 
a cause in 
which an ap- 
oea] from an 
Oraet I" the 
nature of an 
interlocutory 
Order isoend- 
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High Court of Judicature) at Fort William, Bengal, iS es. 
and by that Court, after a hearing and * rehearing, Nawab 
re^manded back to the Zillah for trial on the merits. 

The circumstances as they were stated in the petition Khan 
of the Appellant, were these . On^he 30th of May^ Rajah 
18^, a plaint was' filed in the Court of Zillah, ^varam 

Midnapore, by the Respondent* against the Appellant Khan. 
and others to recover possession as mortgager of 
• certain Pergunnahs, thereui specified, charging the 
Appellant and other Defendants with fraud and collu¬ 
sion in obtaining possession of the Pergunnahs, £nd 
for the sum of Rs. 6,27,000, the alleged mesne 
profits. * * 

The Defendants put in answers to tfie plaint, and 
on the loili of November, i860, the cause came before 
llie ZUiah Judge, who framed issues of law and fact 
in pursuance of th^ provisions of s. 139, Act No. 8, 
of 1859. On the igih of November, ib6o,^1the first 
hearigg of the suit took place before the same Judge, 
who gave judgment oii tlie issues directed, in favour 
of the Appellant^, and dismi.-^sed the plaiqt. • 

The Respondent appealed from this judgment to 
t\ie*Sudder Court at Calcutta, and on the^ist of June, • 

1863, tlie High Court, having J)een substituted for tlic 
Sudder Coun, Reversed the judgment ot the Zillah 
Courf^at Midnapore and remanded the suit back to 
that Co«rt lor t|ial upon the merits. 

Th^ Appellant applied ipt and obtained a re¬ 
hearing by the High Court, which, on the i2lh of 
January, 1864, affirmed its^ previous judgment and 
.dedree : Vh ere upon the Appellarlt petitioned for and 
obtained leave to appeal to Her ^lajesty in Council 
trom such decfee and judgment. The Appellant, in 
his petition to the High Court for leave to appeal 
against tie before mentioned decree a;id judgment, 
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prayed tliat until his appeal (for leave 'to present 
which fee was then petitioning) should be heard, or 
decided, or until the further order t)f t^e High Coyrt, 
all further proceedings in the Hrgh Court and in thfi 
ZiUfok Coiart of h^^iapore should be stayed ; and on 
the i6th of Sbiaincd an order nisi cal'iiTg on 

the Respondent to show cause why,the hearing of the 
suit under the aforesaid order of remand should not 
be postponed, pending thd result of the appeal to Her 
Majesty in Council, which order, on cause| being 
•shown, was discharged on the 2 5(h of August, 1865. 
No appeal was asked for or interposed from this 
Order of dismis«!al, but the Appellant, believing, as- 
he stated in his petition, bhat he would be pul to 
great trouble and Inconvenience, and would be forced 
to incur great expervse in and about obtaining the 
evidence, which he had be^n advised and believed, 
would be* necessary to give on his behalf at the,Anal, 
and being advised and believing that the det'^rmina- 
tion by the trial of the issues in fact raised in the suit 
would lie (Wholly immaterial as regarded the result of 
ih« suit, if he succeeded in»his appeal to Her Majesty 
in Council, h'hich he had been adyised and beheved 
be should do, and believing that the trial of the re¬ 
manded suit would be proceeded with in iht.,ZtUah 

ft 

Court, pending the hearing of his appeal, presented* 
a petition to Her Majesty in CounciT, praying that an 
early day might be appointed for the hearfng’of the 
appeal, and that all proceedings in the reman^id suit 
might be stayed un,til the pending appeal should Ijave . 

been heaj'd and decided. « 

The Attorney-General {Sjr R., Palmer) with 
whom was Mr. A, Stgvenso*^* n^w moved to 
stay proceedings.' ’ 

It is necessary to slate shortly the facts of this case. 
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The suit is* one for possession by red^ption of cer¬ 
tain mortgaged Pergunnahs which have been sold at 
a «ale purporting to have been a revenue sale, which, 
as we say, by reason of collusion anpd frau’l, was a 
fictitious sale. We claim to redeejln these Per guv-’ 
nak^, and for Jn*account of mei^ne psoRts. The sale 
is alleged to have h^en for Government arrears of 
revenue, which we say were purposely allowed to fall 
'ii\arrear, and the sale, in^ead of being a public, was, 
by the fraud and collusion of the parties, really a 
^.private pne. It was urged against us that we were 
barred by the Ben, Regulation of Limitations, III. 
.of 1793, sec. 14 ; but as we allege fraud and collu- 
sioTT, we claim exemptioo from that Regulation, and 
insist on our right to come in under els. i, 3, sec. 3, 
Reg. II*. of 1805, which allows sixty years to bring 
an action. The issues directed by the Ziiiak Judge 
».gO-4irectlv to these points, and if determined^* on the 
appeal in our favour, will dispose of the case ; that, 
therefore, is a reason sufficient to induce this Court 
to stay the proceedings below. 'The issues of fact, 
moreover, if found againi^st us at the trial, would, on 
the points there stated, exclude us from ^ any benMt 
we may derive from a decision in our favour on the 
appeal. We erUy ask that the trial may be post- 
^po^n^d till the appeal has been heard ; we are ready 
to proceed with tjpe appeal immediately. 

Mr.,/?^//, Q. C., and Mr. Leithy opposed. 

Thif is an unprecedented application. It is quite 
. irrqgular.for the other side *to ^o into the facts or 
•tnqrits of the case. Neither is.thU Court, nor are we 
ourselves, suffici ‘^ntly itiformed of the facts* to come 
to any conclusion. We know nothing of the merits, 

• and this Court has no 'materials before it to enable 
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TOur LQrdshi|)8 to say on what grounds* you could 
ord<T a s{ay of the proceetiings. What claim has the 
Appellant to such an indulgence ? The decree ^of 
foreclo'surfe whic^i is now sought indirectly to impeach^ 
w,as pronounced \so long ago as on the i6th of No-^ 
vember^ 1852, therfe^jwas no appeal from that judg- 
ment» and the preseht proceedings are long subse¬ 
quent. Even admitting the dates as stated by the 
Appellant in his petition,^ the hnal judgment on the 
rehearing was pronounced on the 12th of January^ 
1864, and thougli appealed, the appeal was.not prose¬ 
cuted ; nor was the Order Aisi which is now sought 
to be inrorpor.ite-ras part of the proceedings applied 
for, or obtained bt-fore June in the same year; there 
has been no diligence, therefore, if that could be 
urged as a ground for granting this appiicatior. But 
the consequences to the Respondent, if the proceed¬ 
ings art stayed, msy be most unjust and injurious. 
Evidence both oral and documentary may be,, lost, 

witnesses may die, .and all the other casualties that 

✓ 

impede a ,cause may intervene. There is, moreover, 
a fatal objection, as we apprehend, to the application. 
It* is an appeal against an Order of the High Court 
which discharged the. Order of the i6lh of 
i< 864, Irom which no appeal w'as ei,ther asked for or 
,asserted. The only appeal pending in this Court is 
from the decree of the ist of JunCf 1863, confirmed 
by the judgment of the 12th of January, 1864, and 
we submit that independent of the want of meriis, 
this Court has no jurisdiction to review an or^er pot 
appealed from. * ' , 

Thf Right Hon. Lord Chelmsford : 

Thtiir Lordships have not entered into the con- 
sideraiioti oi the merits of this case, no^ will they 
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decide any question with regard to*thf right or 
ait'iority wiich they umy have to Interfere by oyder- 
a stay o{ proceedings in the circumstances of 
these cases; but they decide upo^ this petition- 
entirety upon these grounds ; that a^ application for 
a stay of proc^^ings must bd’^founded upon two 
points, which are esst^utial to sustain tlie application 
tirst, that a serious injury will be the result to the 
party applying unleS'* the* stay of proceedings is^ 
granted, and secondly, that the party has come 
promptly to make tli>e application for delay. 

Now, with ^regard to* any suggested injury which 

. may arise to the petitioner in case the delay asked tor 

IS ifbt granted, there is no. ground whatever for sup- 

p.ising tnat any such injury wiH be sustained All 

that he*can, allege is, that be may be put to costs- 

upon the ti iai ot these issues of fact reinitied to the 

^ illah Court, supposing ultimately the decision of 

their Lorduhips on the appeal now pending in this 

Court should be in his favour, upon the questions of 

law which it is said are raised, therein. But the 

answvr to that objection, if, it be one, is, that if the 

Petitioner is put to costs improperly, Uiose costs will 

, ultimately falfon the Respondent; while, on the other 

hand, the siiustiion in which the .Respondent viould 

be placed, if il^ir Lordships were to grant this applK 

cation, nflist be izonsidered, because there might be 

very grcaj; danger of his los^g evidence, parol and 

docuii^ntary, if the delay asked tor were granted. 

' Therefore, with respect to any supposed injury which 

a^ould arise from the cause being allowed to take its- 

course, and ihe i^sues^ of fact allowed to lie tried 

in due form In the Ztllah Court of Midnapor 9 t*i\m^‘ 

is no pretei*cc lor sayipg that any such injury wilk 
■* • 

arise* 
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i!B6s. ' Then, ha| the Petitioner cotne promptly with his 
Hawab appli^aiiom ? witich,is another esseniial requisite of 

an application for delay or, for a stay of proceedings^,, 
Khan jn any case. % 

Rajah .The appeal t«L the High Court of Judicature was 

^AKAM decided finally .on tSfe lath of January^ 1864; and 

Khan. on the lolh of 1S64, there was a petition 

for leave to appeal, and no application to stay pro^ 
ceedinga made till the mOnth of June^ 1865. The 
delay was endeavoured to he accounted for from the 


^ ' -r I-e 

V . ■ 

tppeal toL the High Court of Judicature W! 
finally .on tSh lath of January^ 1864; ai 


Respondent having objected to the leave tb appeal, 
on the ground that the six months ought,to be dated 
from the date of the orginal decree, and not from the 
order on review; but that, really appears to l^eir 
Lordships to be no ^explanation at all, at least no 
satisfactory explanation of the dela^ which*has* taken 
place, of sixteen or eighteen months before this appli¬ 
cation tb, stay proceedings is made. 


Under these circumstances, there being no proof of 

■ 

any serious injury which would be sustained by the 
PeiitloBer, ,by their “Lordships, supposing they have 


the power to interfere, not, interfering to stay pro¬ 
ceedings, and on the other hand, the Petitioner not 
having come, as rightly and properly .he ought to 
have done, promptly with this application to stay the 
proceedings below, their Lordships think this petition, 
ought to be dismissed, and with costs (a). 


beo upon this point, Rajah Perladh Scin a. B^boo, Btioodoo 
Singh, 10 Moot e’s Iiid App. Cases, 78. ,, * 
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Maharanee Inderjeet Cooar 
" * And 

Mussumath Ismudh* Koonwur and 
S ooNNETT Koonwur 


Appellant ; ^ 


I Respondents 


On appeal frornjhe Sudder Dewanny Adawlut at 
, . • Calcutta. 

The facts of the case are sufficifently stated in the 30th Nov, & 

‘. » »st Dec. 

judgment. ^ 1865. 

As the Respondents did not appear, the appeal was ^ 

heard ex parte^ and was argued by namak exe- 

^ cutcd in the 

Rolty Q.C,, and Mr. W. H. Melvill, iot the year 1824.8 

• , compronu^-^;. 

- Appellant, , of&»ai«rwas 

entered into, 

^ Present : Members of the Juitctnl Committee,—The Riprht respMtive*'* 
Hon. Lord Chelmsford, the Right Hon. the Lord Justice Knight rights of A. 
Bruce, the Right Hon. the Lord Justice Turner, the Right Hon. fether” (C’s) 
Sir James William Colvile, and the Right Hon. Sir Edward real and per* 

Vaughan Williams. , weye declared. 

Assessors: —The Right Hon. Sir Lawrence Peel. C.wasentitled 

to a tax levied 

* • • on Pilgrims 

resorting to a Temple situate on his estate. This tax was abolished by 
Government in the year 1840, and a perpetual annuaf money payment 

• awarded ^y the Government to C. as compensation. On the death of C. a 
partition of his estate was made between A. & B., by assigning to each 

• certain Mehats according^to their supposed value, in respect of their pro¬ 
portions of the shares provided by the Raainamah of 182.^ This partition 
did not include the compensation for the pilgrim tax Government e 
dealing with the annual compensati«n>money deducted the amount fro^n 

» the jumma paid by A. 9£B. for the Mehats, which led to disputes as to thm 
value of the Mehals so taxed* and apportioned between A. SB. Help 
(1) that the annual compensation-tax was to be treated as part of the 
assets ^ C-t fo be received by A. & Bf, in the proportions agreed 
to by %he Raejnatnah ; and (a), that the mode of remission by Govern¬ 
ment from the jumma, in respect of the Mehals, by the appropriation of 
the compensation-jiniaey, did not affect the rights of the parties. 

• « 
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€ASEs'lN THE PRIVT COUKCIt 

' Tbeir Lprdships’ ja.lgment was proiuuiiced by* 
Xhe Right Hop. Lord CHELMSFORD; 

Tills is . ail appead Irom four decrees of the SuddeP^ - 
Court of CauS:ta, reversing four decrees of the 
Pfi&cipal SudderMmeen of Zillak Eehar in favour 
of Maharajah Singh, whose widow and 

heiress is the Appellant. Tiie Respondents are the* 
widows and heiresses of the late Modnarain Singhs 
who was the brother of* Hetnarain Singk, and the 
Plaintiff in one and Delendant in three of the suits 
in which the decrees now unde; appeal were‘ made. 

The four suits involved the same question, which is 
shortly and arcurately stated in the Appellant's case 


as iollows:— 

“ Whether Hetnarain Singh^ and Modnarain 
Singh were entitled to tlie, annual sum of 
Rs. 17,212 9a. 5p., in the proportions of ^^ths 
and -/ffths* respectively, in accordance with the 
lention of Hetnarain Singh, or in the propoftions- 
of the ainouuis of Sadder jumma payable by them 
respectively on account of the uiaeteen Mehah in the 
pleadings mentioned in acci'rdance with the conten¬ 
tion of Modnarain Singh'" 

The two brothers vfere sons of the Maharajah 

Mitterjeet Singh who died on the ^rd of October,. 
r84o. During the lifetime of the Maharajah an. 
agreement was entered into for a -division" of the 
property between his .two sons alter his death. 
The particulars of this agreement are stated «in: a 
former suit between the .broihers, winch was brought 
by appeal before ^ tlieir Lordships and is reported 
in Moorc^s Ind. App. Cases, Vol. 7, p.^ 812, to this 
Qg^ct“ Family dissensions having arisen during 
tlie iiftetime of Mitterjeet Singh, certain pi^iccedinga 
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f 

vere instituted, and on an appeal to thp Suddar De» 
wdndy Adawlut in a suir in which Mitterjeet S^gh 
the Appellant and Respondent were parties, a 
.compromise were entered into and a . and 

tkrarnamah, dated the 7th of Febtjtary^ 1824, wa3 
iled„ by Mitterjwst Singh, which^l^straiment was 10 
he effect, that the real and p^sonil estates held by 
5im after his death were to be divided between the 
appellant and the Respondent. The former was to 
take a 9 annas share and the latter a 7 annas share. 
Partition d^eds of the same tenor were also filed, and 
Sii the 4th of March, 1*824, Sudder Court decreed 
that the parties should act up to^ the terms entered 
infQ,by them in the above-mentioned instruments.” 

a 

The Maharajah was entitled to a tax levied upon 
Pilgrim? resorting to the Teinple at Gaya This tax 
was abolished by tlfe Government in the month of 
January, 1840, and a clDmpensation was awarded to 
trie Maharajah in lieu of it in the shape of a perpetual 
annual payment of Rs*. 17 212. 9a. 5p The grant 
of this compensation was the subje^it of a Government 
letter of the i6th January, 1840, which, unfortu¬ 
nately, is not printed in the proceedings. • 

On the death of the Mal^arajah, his property, 
whether movalj^le or immovable, had to be divided 
between the sons according to the proportions of 
•nine-six^enths and seven-sixteenths, settled by the 
agreement and decree of 1824. And the compensa¬ 
tion tax,*as part of tl»at property, was divisible in these 
proporrions, His immovable property, which was 
very ei^ltensive, consisted partly*of nineteen Mehals 
wlfich were held by him in severalty, and partly of 
Mehals which be held .conjointly with other persons. 
Dispute's • arose bej^viieen his Sons immediately 
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CASES IN THE PRIVY COUNCIL 

* I . ■ . » 

fftf-r <3is ^deaJh. The Commissioner of’ the District 

intei’vened and inffuced 'them to make a partition 
of the immovable property. Under his adxtce, 
and with his a approbation, deeds of patition were 
eatecuted on tR^ 30th of December, 1840, and 
that which wa« ex^uted by Mhdnarain specifies 
the different villages which fell, to,the lot of Het-^ 
narain and Modnaram respectively; and also the 
sum which each, as betWeen him and his brother, 
was bound to pay in respect of the Sudder jumma, or 
Government revenue. The partition, however, was 
not made upon t];ie principle of dividing each Mehal, 
with the burthen of the public revenue assessed* 
thereon, in the proper proportions, but of assigning 
certain villages and parcels according to their real or 
supposed value to each share, so^s to give io Hetna¬ 
rain nine-sixteenth in vajue, and to Modnarain 
seven sikteenths in value of the whole immo^Aiblif" 
property. In consequence of. this mode of division, 
in six out of the nineteen Mehals which had been 
held by Mitterjeei Singh in severalty, Modnarain . 
tqok more than a rine amas share (his share in 
some of them being absolutely .much larger than 
that of his brother), * with the liability of having 
to pay a correspdnding share of the public 4;evenue 
‘assessed on those Mehals. This deed of partitibn,* 
which was confined to immovable * property,, made 
no mention of the compensation for the ‘.Pilgrims' 
tax; and i\\t jumma, or revenue, stated thefeih to 
be chargeable on the 'different Mehals aijd to^ he , 
apportioned betvifeea the brothers as therein nvens^'* 
tioned, tvas the full amount ^f Jumma assessed upon 
them' under the perpetual Settlement. „ It follows, 
tlien, that as far as this, parlirion went, the compen-' 
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Nation for the Pilgrims* tax was not incluiSed* therein, 
and presumably continued 'to be part of the assets of 
1 J fiUerie^t Singk divisible between Hs sons, in the 
proportion of mne to seven annas. Jf 
In Mitierfeet Singh's lifetime -the ^ayntent of this* 
annuity would Have been simj^lc'; ^be bad 

« annually to pay a v^ large stim (upwards of three 
4 acs of Rupeesf) for Government revenue, and would 
n'ati|^rally have retained the l^s. i),2i2 by way of 
deduction or set-off. It would seem, however, that 
VP, his lifetime, or veiy shortly after his death, the 
Revenue authoi^lies of the District, entertained the 
notion of putting, in some Way or Other, ttys payment 
agaiifSt the Sudder Jnmmat in respect of the nineteen 
Mekals held by him in severahy, distributing the 
whole sum of Rs. 17,21^2 amongst the different Mehals 
according to the jumma assessed upon them respec- 
livel y . This-appears from the letter of the Acccwntant 
of the Revenue department, which purports to be in 
answer to a letter from the Collector of the 22nd 


October, 1840, which is not not *in evidenrce. "The 

Accountant’s letter is 'date^ the 26lh December, 

• • 

1840, and is in these terms: have the ^|onour to 

acknowledge' the receipt of ydur letter, No 344 of 
the 22nd Octdi^ last) and with ‘reference to the 
s^vepth paragraph thereof, 1 beg to acquaint you that 
on examining the stems rateabiy distributed by you 
among the^veral Mehals in your statement, trifling 
errors hqye been discovered to exist in almost every 
item. I accordingly transmit herewith a copy of yout 
i;MteUtem*ent "with an additional coTuron added to it 
* sbowfng th^ calculations made in this office, agraeably 
^to which you wifi have the goodness to allow the 
remissions in favour of Jthe several Mehals I have 

X -;44 
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/ 

used the term* remissions, though, as far as the course 
of cJhtry is concernred, which the settlement with the 
Rajah's will render necessary, no remissions in acctwin’^, 
will appear; forVhe compensation in question to the 
'Rajah's heirs will be pleased to recollect will 
have to be changed ^der the head' of sayer compen¬ 
sation, subordinate to pensions, the charge being bal¬ 
anced by a distinct credit per contra ‘to land revenue’ 
(the estates being in yo'ur District, Towjee) .. This 
course of entry you will observe will prevent you from 
exhibiting the transaction in account as a ‘‘remis«iion.* ” 
By a proceedipg, dated the 23rd of March^ 1841, 
the Collector directed that effect should be given 

Vt * 

to the letter of the Accountant, and that* the 
Rs. 17,212. 9a. 5p., should credited on the 1st 
of April of the currenf, and of every future year, to 
the Mousahs of each lot, as was specified in the letter 

* t 

of the Accountant, that is, on the list of Mehals* 
annexed to it; but it appears that in Apr,tl^ l84^ 
and again on the 31st of Marcht 1842, a warrant 
was‘wrhtcn for ihe whole sum of Rs.17,212. 9a. 5p., 

^ and this si-ttlement of accounts was, therefore, -in the 
nature of, a set-off of one independent demand against 
another, and did not imply the permanent remission 
or deduction of part of the/uwwa .originally assessed 
on the severs! Mehals. 

On Hie 6th of June, 1842, t,he Secrclary of tb< 
Government wrote to.„the Accountant that t^e remis¬ 
sion of the H-s. 17,212., 9a .5p* was to He adjusted 
by seduction of the jvjnma. The letter is in^the fol 
lowing terms: “With reference to the bommunica- 
lion made to your office frq,m this Department ‘unJer*" 
date the ,i6th of January^ 1840 ,1 am directed to 
ii form you that the .Honourable the Deputy-Governor 
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of Bengal has this day been’pleased, to^ detemine* 
that the reraission granted to Raf,a^ Mitterjeet Si^ngh 
shall be adjusted by a reduction ol the Sudder Jummas 
of the estates, recorded in this name on the Behar 
Collector's And a letter to ^is effect, of the 

daW of 14th of Jitne, 184a, was ^nt to the Collector 

, of^ Behar. WbetheiT that Court was right in this 
statement, their Lordships, not having the letter of 
’the .16th of January before them^ are unable to* 
determine. 

- . This order of June^ 1842, for adjusting the remis¬ 
sion by a reduction of*the jummcit apparently ren- 
. dered a change in the mode of stating the accounts. 
neC&ssary; but, in fact, po alteration was made in 
them down to the year 1850. This appears from a 

* letter to the Collector of Behar of the 17th of Sep¬ 
tember^ 1850. Part of that letter is-in these teimh; 

• — I regards the mode of 'adjusting the remiss^bn stili 
obser\ted by you, I beg to remark that instructions- 
from this office [^based upon the orders of Govern¬ 
ment of the 6th ot JunCt 1842, w«re, undej: date the 
14th • idem^ issued to you, wherein you were re¬ 
quested to account for the remission by a reduction 
of the Sudder, jumma of the estates recorded in the 
name of Rajahs Mittejeet Singh .on the T<mf^e of 
yoyr Efistrict, which instructions apparently set aside* 
those contained jn letter, No. 426 of the 26tb 
December^ 1840*. It would seem that after this com- 
munic||Lion the Government accounts were kep, in 
accordance with the Government letter of the 25 tl of 

,-J,^utte 1843, which is obviously • treated as having 
introduced a mode of a^ccounting for the coippensa • 

* tion for the Pitgrims’. tax differing from that astab- 
M^hed by *the Accountant's letter of the 26th 
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( 

DecemSerft iB^O, in tha^ it proceeded less uponr tfie 
principle of set-off^ and more directly upon that o^ 
remission of revenue. Assuming, howe ver, that the^ 
order so- to de^' with the eom^pensation was withim 
bhe competence S(t,of -Government, as a direction to- 
their Officers ft?r the^ore convenient mode of Keep¬ 
ing their accounts, or otherwise, bow could that affect 
the right of Hefnarain Singh and Modnairain 
Singhf inter se ? ' 

The Government might Keep their accounts in any 
manner they pleased, but the Rs. 17,2-12, ivould stilK 
continue to be th^ property of the toothers in the 
settled proportions, unless they acquiesced in the 
course adopted by the Government, and acted hpon 
it in such a way as to indicate a fresh agreement 
between them. Now, there is no evidence that 
Hetnarain Singh evtT assented ‘to this arrangement, 
or that ^ he ever agreed to’ alter the proportions^ia 
which the property was or ginilly divided* X^n the 
contrary, on the 15th of Aprils 1843 (and no action- 
can bave^ been taken on the letter qf June, 1842, 
until the ist of April 184^), he presented a petition 
fo the Collector, in which he complained of his 'being 
called upon to pay a. larger sum than was due from 
him for the jutntna^ and praying relief. That petitioa 
was rejected. He then appealed tq the 'Commis¬ 
sioner, and the Commissioner, in refusing tOe, interfere, 
said i** It appears that the Aiaiikanah allowance has 
been rateably credited to the revenue of the MehaU 
of both the parties.. If there is a diminution \n theii 
respective shares as opposed to the fixed alLotrncnt oi 
share, let them.* adji^st the differences amopg then? 
selves} Government has nothing to da with thi.s. The 
Collector is to communicate this to both.*the patties/ 
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^ * * • • • 
Accordingly, from the date of this ordef until the 

commencement of these suit in, 1853, Hetn^rain 

Singk continued to assert his right to nine*sixteenths 

of the Rs. 17,212. 9a. 5p., by retaityng so far as he 

could, out of the,sums which under t/e psirtition he was 

bodnd to pay as Kis share of i\\^^jumma assessed in 

the different Mekal^, his proportion of the remission 

allowed in respect of each particular Mekal. The 

suit of Modnarain Singh^^ brought to rocover the 

sums which, according to his contention, were in this 

< manner improperly retained by Hetnarain Singh in 

satisfaction of his full proportion of the remissions 

allowed in respect of three of the Mehals, whilst the 

tbfee suits of Hetnarain Singh are for the recovery 

from Modnarain Singh of the differences between the 

sums actually returned by him, and his full nine*six' 

teenths of the renHssions allowed in respect of three 

.^her Mehals. The deed of partition, as ha 5 already 

been> shown, made no alteration in the original rights 

of the parties, and the observations of the Principal 

Sudder Anteen in this respect are perfeptly .correct. 

It is to be observed also that Modnarain Singh^ in 

his plaint filed on the 8th of Aprils 1853, as to 'the 

three Mehals of which Hetnarain Singft had received 

his nine-sixtoepths, does not fouqid himself upon any 


new"^reement between them, but upon the authority 
of the Governmjent order of June^ 1842. The ground 
upoi)^ which the Sudder Court proceeded in over¬ 
ruling ‘the decree of the Principal Sudder Amf>en 
in the Appellant's favour was, that the parties were 
aWare that the remission of the jumma had been 
rhade, and that there^ was a deduction fropi certain 
apecified Mehals^ apd that the amount of re;mission 
from eacK of these Medals had been ascertained and 
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dfecermined^ aad that it was, therefore, a reasonable* 
iofer^ce from the §i/eiice of the deed of partition on- 
the subject, that the parties beiieVed and were willing, 
that the amonnl 
he^apportioned to 
of the contracting |jy^rties wis reSponsiole. Tn6re 
is, however, not the slightest pjoof that when the 
deed of partition was in preparation (the consent to 
an amicable adjustment in * which it resulted having' 
been given on the 24th of Dscemher, \ 840), or even at 
the time of the execution of the instrument .on the 
30th of December, 1840, the parties were aware of 

C ^ 

the mode in which ths Government accounts had at . 
that time been made out. The letter of the ReveiTue 
Accountant of the 25 th of December, 1840, can hardly 
have reached the Collectorate of Behar before the 
30th of December, and the proceeding of the Deputy- 
Collector shows that that letter was n it taken into 
consideration by him until the 4lh of yanuary,^i%i!^\,, 
and that no final orders were passed thereon until the 
23rd OT^ March, 1841. But even if the parties at the 
time when the deeds of partition were executed, .had 
known of the letter of the 26th or December, 184c, 
they would Ifave had no notice of the determination 
on the part of tiie Government to settle; the account 
way of reduction or remission of 
arrangement was effected by the letter of i^jovern- 
ment of the 6th of June, 1842, and • it is treated 
throughout the proceedings as differing materially 
from that contemplated in the letter of Dece^nber, 
1840. It is in the .letter of 184^ that Mcdnarain 
Singh in his plaicTt founds his claim, and the sams 
which ^he souglit to recover were thoge retained bjt 
lietnarain Singh after the date of it. • 


ef remission on. each estate, should 
h^e amount of junni, for which eadi 
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The Suider Court puts case of the sale for 
arrears of revenue of one of the lots dn which a Maharanbb 
rj^duction of jummt» had been ^ allowed, and* the ^ 

danger of the Government revenue suffering from a . . - 
doubt, whether the parties would c^sider themselves Ismuoh 
obliged to give up so much of a ^.remission which they 

now enjoy, or would expect the Government to submit 

1 

to the loss of revenue, consequent on treating the 
• jumma on the Mehal as permanently reduced by the 
amount of the remission now allowed. But it is 
. difficult to understand how, because in a supposable 
case the Government may be thrown into a state of 
uncertainty with respect to the mode of dealing W'ith 
the reduction, this can have any ini'luence on the 
rights of the parties between themselves. 

Their Lordships are of opinion, that the view of 
the case taken ty the Sudder Court cannot be 
adopted, but that the 'Rs. 17,212, was divjsible be- 
'’niwfien the brothers in the proportion of nine-six¬ 
teenths and seven-sixteenths, and that, in whatever 
mode the Go\ernment may think proper to deal with 
this sum with reference to the jumtna^ the rights of 
thb parties cannot be affected without their consent, 
but will continue to be adjusted according to the pro¬ 
portions originally established. 

Their Lordsliips will, therefore, humbly recommend 
"Her !^ajesfy to reverse the decrees of the Sudder 
Court in all the four suits, and to affirm the decrees 
of Sudder Ameen in dll those suits, with costs 
of iflie Court below and here. 
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Alexander Joh^Forbes AppelUnl ^ 

X AND 


Ameeroonissa Becum 


Respondents 


On appeal from the High Court at Caleutta, 

t 

yth.8th,& This was a su?* brought by the Appellant, a 

<9th Dec. Mortgagee, for possession of a Talook and other real 

estates, wliich had been mortigaged to him by deeds of 

xinawthT absolute sale and dcfeafance, constituting a Bye-Mi- 

Bengal 7o«#ir, or Conditional sale in the nature of a mortgage, 

lations, and ^ , r 7 »• 

aa .,>^ra ctice df The acting Judge of the Court of Ztllah rurneah dis- 

Courtsjn mi.ssed tht suit, on the ground that the Mortgagee haTT'" 

failed to file and swear to accounts of his gross receipts 

•PresentMembers of ttys Judicial Ccmmittee^-^Vaa Right Hon. 
Anterior to Lo^d Chelmsford, the Right Hon. Sir John Taylor Coleridge, the 
the ^ts^* Right ffon. Sir James William CoSvile, and the Right Hon. Sir 
a holder of a l^vrard VBUghan,WrtUarat. ‘ * 

^onSkSS^ Assei%or The Right Hon. Sir Lawrence Peel. 

^wcrc 

enforceable aceovdiag to the strict terms of the agreement. It iwas 
(hen necessary tcb pay the amount when due. By Ben, Reg. XVII. 
iSf 1806, a modification of this strict rule of the rights given to 
^the holder of such a contract was introduced The 7th section gives 
the Mortgager a right of redemption within one year after an aOTltda- 
tion by thp Mortgagee to the Court under the 8th section ot that 
Regulation After such an application the Mortgager must either pay 
or tender the money lent, or the balance then due, if any part of the 
principal has been litsclKajiged, and if the Mortgagee has not been in 
|>Osse8S!on, stay inter^t that may be due, jor he must make a deposit 
pwrsnant to Ben. Reg. 1 . of 1798, sec. 2. , ^ 

. TN* g®nnral effect of th<pe Regulations is, that if aching be due 
^ ,t(rarteage,aiid the Mortgager make no deposit, or an insufficient 
^.rijEpt Of redemption is gone at the expiration oh the year of 
* 1 '*^ Mortgage is not completed, he must brings 
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from the estates mortgaged and also of his Expenditure 
for the management of it, while he* was in possession 
'>as Mortgagee, and had the usufruct of the mortgaged 
estates according to the provisions oj Ben. Regs. XV. 
of 4793. sec. fi7 •And i. of 17^, sec. 3; and that 
consequently the Court could ndt adjust the accounts 
between the parties and ascertain whether the mort- 
' S^S,^ nnd interest had/>r had not been liquidated 
the rents and profits received by the Mortgagee 
within prescribed time limited by the Bengal 
Regulations. The High Court at Calcutta affirmed 
this decree. *Hence the present ap^^eal. 

•The principal questioA raised by the appeal was, 
whether the proceedings taken by the Appellant under 
Ben. Regs. XV. of 1793, and XVII. of 1806, for the 
purpose of forecloslhg the mortgage were regular. 

In the Courts in India the Appellant contemied that 
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a suit to recover posssssion, it he is out of possession, or obtain a decla¬ 
ration by the Court of bis title if he is in possession, and in that suit « 
the Mortgagor may contest the validity of thet Conditional sale, or the 
regularity of the proceedings taken under Regulation XVII. of tSc^, in 
order to make it absolute, or be may prove that nothing' is due, or that 
the deposit is sufficient to cover what ’is due'; but fhe i^Ce, so far as 
the right of redemption is concerned, will be whether anythin remained 
due to the Mortgagee at the end of the year of grace, and if so, whether 
the necessary deposit had been made. If that is found against thc 
Mortgagor, the right of redempAon is gone. 

I^ld upon the constructio .1 of sec. 11, Ben. Reg. XV. of 1793, that the 
production of accounts by a Mortga|ee in possession seeking to foreclose 
cannot I>e called (or when there is neither plea nor proof that the 
usufcuct had liquidated the principal and interest, and wtere no deposit 
, had b^n made to cover j^e balance admitted to be due. 

* The necessity for a Mortgagee in possession to produce his ^recounts 
arises i— - , 

First, when the Mortgagor has deposited the principal money, leaving 
the question of interest to be settled by an adjustment of the acqpui^ 

Secondly, when the Mortgagor has deposited all that he adniits, or 
alleges, to ne due ; and ■ * 

Thirdly, when he pleads and undertakes to prove, that the whole of 
the principal pnd interest has been liquidated, by the usufruct of the 
mortgaged premises. 

It is not neenpary to appeal from an Interlocutory Order which does 
•not dispose of the caiiae. Such Ord» can be impeached on app eal 
from the final decree. 
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> t 

he w?s not' obliged to produce such account. Sist, 
because the lands mortgaged to him were not in his 
possession, ' but in that of bis son, under a lease 
from the mortgager^and a Kahodleai (counter lease) 
bearing even date with> the mortgage ,deeds executed 
by the latter, and secondly, because he had only 
received as Mortgagee, under an' assignment from 
the Mortgagor, the rent agreed to be paid by his 
son under the Kabooleatt in liquidation of interest, 
and that he had complied with the requirements ot 
the Regulations by filing an account of the amounts 
received by him, frbm time to time, in* respect of 
such rent. ** 

The Bengal Regulations bearing upjn these points 
are these: 

« 

By section XL of Reg. XV. of 1793, it is enacted, 

that “.Fof> the adjustment of- the accounts, in the 

cases of mortgages specified in section 10, where Hhe* 
« 

Mortgagee shall have had the usufruct of the mort¬ 
gaged property, the I^orlgagee is to be required to 
deliver in the accounts of his gross receipts from the 
property mortgaged, and also "of his expenditures for 
the managemeht or preservation of it. The Mortgagee 
is to swear,-or (if he be of the description of persons 
whom the Courts are empowered to exempt -from 
taking oaths) to subscribe, a solemn declaration, thaC 
the accounts which he may deliver in are true and 
authentic. The Mortgagor is to be permitted-^ to ex¬ 
amine the accounts, and, after hearing any objectioris 
he may have to offer, 01; any^evidence that eithes par|y 
may have to adduce respecting them, the Court is tp 
adjust the account.** ' * 

, ^ Section III. of Reg. 1 ., 1^98, enacts that, ‘Mn all 
'^Ittsiances wherein the lender oft a or 
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Similar Canditionat sale, may |ave been put in posses¬ 
sion of the land, and an adjustment df accounts may 
consequently become necessary tietween him and the 
, borrower, the lender is to account to the bprrower lof 
the proceeds of the estate whilst in'his possession, on 
^he principle*'* jirescribed with^ /egard to mortgages' 
^and interest in Regulation XV„ 179*3, as far as the 
same may be applicable to the nature of the case. 
But such part of section X. of the above Regulation, 
•as directs that the mortgages therein referred to, are 
to be considered as cancelled and redeemed, whenever 
the principal sum, with the simple interest due upon 
it, shall hav* been realized from, the usufruct of the 
‘mortgaged property, or oherwise liquidated by the 
Mortgagee, being inapplicable to the Conditional sales 
reierred to in this Regulation, it is hereby declared 
not to apply thexej:©.^' 

The .course to be, pursued with a view to the 
"• redemption or foreclosure of mortgagesp and Con¬ 

ditional sales is prescribed by Regulation XVII.* of 
1806, sec, 7. In addition to the provisions made 
in the Provinces of Bengal^ Behar* OrUsa^ and 
Benares, by 4 ^egulation*l., iTq, and in the Ceded^ and 
Conquered Provinces by regulation JCXXIV., 18031^ 
for the redemption of mortgages and Conditional 
sale-of land,* under deeds oi'Bye-bil-'wuffa, Kutcu^ 
• *baleh, or aay similar designation, it is thereby pro¬ 
vided, “that.wfien the Mortgagee may have obtained 
pos*sesSiorr of land, on execution of the mortgage 
de^d, or at any time before a final foreclosure of 
the . mortgage, the payfeent^ or established tender 
of the sum lent under any such deed or mort¬ 
gage and Conditional sale, or of the b*alaoce due 
if. any paft of principal amount shall have 
.been discharged; of wbep the Mortgagee may not 
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have Ireei) it» poase^skm of the mortg|igeil pro* 
perty, the < payment or estabfislied tender of the | 
principal aum lent^ with any interest due thereupon, 

‘ srhalt entitle the mortgagor and owner of auch propert)^,, ’ 
or his legal repre^sentative, to tfce redemption of hia 
pre^erty before theV. mortgage is finally foreclosed in 
the manner provided ftii^hy the following section ; tha^ 
is to say, at any time within one yQa.T{Bengal, Fusi/y, 
or Willaity^ according to the era current where the 
mortgage may take place) from and after the applt- 
cation of the mortgagee to the Zillah or City Court 
or Dawunmy Adawlut for foreclosing the mortgage add 
rendering the sale conclusive in con/ormity with 
section 8, of, the Regulation, Provided that such 
payment or tender be clearly proved to have been 
made to the lender and mortgagee or his legal repre> 
sentative ; or that the amount due ^ deposited within 
the time above specified, in the Dewanny Adawlut of 
the or City in which the mortgaged property* 

m<4y be situated, as allowed for the security of the 
borrower and Mortgagor in such cases, by section 2 
Regulation,"!. 1798, and section 12, Regulation 
XXXIV., 1803, the whole. provisions containedf„ in 
* which sectiotjs, as applied therein to the stipulated 
period of redemption,^ are declared to he equally 
applicable to the ‘ exended period ‘ of one^ year^ 
granted for an equitable right of redemption by this 
Regulation. * 

The Section VIII. of the same Regulation*,enacts^ 
“Whenever the receiver or holder of a deed of mort¬ 
gage and conditional sale, such as is described ^ |n 
the preamble and proceeding sections of this ^regu¬ 
lation, m&y be desirous of loreclosiug the mortgage 
and rendering the sale conclusive on the ^expiration 
of the stipulated period, or dt«any time siihsequeni 
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before the sum lent is repaid, ^he shall (sifter de-^ 
manding payment from the borrower or his repre<* Forbjes 
sentative) apply for that purpose ^by a written peti- AmrbWo*- 

tiorf, to be presented by himself, or by on,e of the • 
authorized, Vakeels of the Court to ^e Judge of the 
Zillah or City 4 n which the mor^s^ed land or otheft 
property may be situated. The/Judger, on receiving 
such written application, shall cause the Mortgagor or 
his legal representative to be furnished, as soon as 
possible, with a copy of it; and shall at the same 
time notify to him, by a Perwannah under his seal and 
'blH^al signature, that ^f he shall not redeem the 
property mortgaged in the manner provided (or by the 
'foregoing section, within one year from the date of the 
notification, the mortgage will be finally foreclosed and 
the conditional sale will become conclusive.^' 

The general facts qf the case sufficiently appear in 
, their Lordships' judgment^ 

T 4 ie Attorney-General (Sir R. Palmer^ Q. C.) 
and Mr. W. H. Melville for the Appellant: — 


Contended, fir^t, that as the .mortgage^ ha(^ been 
‘ foreclosed, and the sale to the Appellant had become 
absolute prior to the institution of the suit, the 
Appellant was entitled, as of course, to i decree for 
possession of th^e mortgaged estate; and secondly, 
that, un'der Ben. Reg, 1 . of i 7 o 3 , sec, 3, it was not^ 
necessary* for biip as mortgagee to produce an account 
to ent\^tle^him 'to a decree for possession after fore¬ 
closure h*ad taken place, under Ben. Reg. |XVI 1 . of 
‘ 1806, secs. I, 7 and 8. , 

^ ^ Mr, Rollt Q. C„ and Mr, Leitk% lor the Respon- 
, dent, * * * 

' Submitted* first, that the decree appealed from was 
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rigt.t/ and that theiAppeUant w^a ptoptrly decfared 
by tjlw decree of the Zillak Judge to have been i» 
possession and drijoyment of tiie usufruct of the lands^ 
mortgaged to him. and secondly, that he had failed 
to file attested accounts of liis groso receipts and 
'’expenditure as ^prtgagee in possession, as required 
by Bfin, Reg* XV. 1793, secs. 2, 8, 9, 10. 

The authorities referred to in* respect to the above 
points were 7 N. W, S. D. A. Rep. pp. 60, 65, 
(1852) ; 10 tb. p. 580 (*855) ; 7 Ben, b, D. A. Rep. 
p. 92; ib. p. 506 (1857), P* 13* (*b59)i, 
p. 320 (1856); ib. p. 727. (i858>; ih. pp, 492-4 
0859); Circular Order, 22nd 18^3, No. 37. 

As to the necessity of appealing' from an .inter- 
lot utory decree, which it was insisted could be opened 
on appeal from the final decree, Maharajah Moheshur 
Sing V. The Bengal Government*{a) was cited. 

Their Lordships* judgment was delivered by * 

. The Right Hon. SiR James W. Colvile.«* 

Ontheisihof Marche 1850, Shah Ally Reza, the 
late ‘husband of the piesent Respondent, executed an 
instrument which, upon ijie face of it^ purporte'4 to be 
an absolute Bill of sale of the Talook . and lands therein 
described to the Appellant, in consideration of the 
sum of Rs. 39,560. On the same* day the j^ppellant 
executed to Shith Ally Reaa an Ihrah^ or agreement 
•importing that on payment of ttie‘ sum of Rs. 49,500 
with interest at 12 per eenlum per annune^pn* the i^th 
oi March, 1851, the sale should be void ; but® that in 
the event of the Belief’s not paying the principal anti 
interest according to bis engagement, thr /hrah waa^o* 

(a\7 Moore's ind. App. Cases* 1,833 ; apd see upon this point, 
Jones V. Gough, 3, Moore’s P. C.'Cases, N. $!* p. ih where the. 
Cjsses on this point are collected.* • - ' I " .' 
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be null and void, and the purchaser (the* Appellant) 
was ^to become the absolute proprietdr of the property. 

The effect of these two instruments was simply to 
secure the repayment of the sums lent by the Appellant 
to SHfih Ally i?d*iat,wiih interest on.th^ day named, by* 
means of that kind of mortgage '^hich is known in 
india as Bye-bil-wuffa'or Conditional sale. 

,The^ transaction between the parties, however, in¬ 
cluded something more. On the 12th of March, the 
i^efore tlje date of the Bill-sof sale, Shah Ally Rez^x 
had granted a lease of 4 he * mortgaged premises (or 
three years ostensibly to Mr, Alexander Demetrun 
Forh^s, the son of the Appellant, and hild taken the 
corresponding Kabcoleat from him. 

The latter shows that' the lessee had bound himself 
after paying the GoveriTment revenue and other charges 
j>n., the Ia4ids', to pay to tfhe lessor by way of r*nt for 
the Bengali year 1258, the sum of Rs. 2,000; W the 
year 1259, Rs. 2,332. 9a.'69.; and for the year 1260,* 
Pts. 2,399* 2a« bp. ft ^ 

And; it appears on the face of the Ikrah, that Shah 
Ally Reza had given an order to the lessee to pay by 
instalments out of this rent to tha Appellant the sum 
of Rs. 2,101, in .part satisfaction of Rs. 4,740, which 
wpuld b^ome due on the 13th of March, 1851, for 
one year's 4 nterest pn the Rs. 39,500. 

ft haSftbepn ^r6ved as a fact, and is not now disputed 
that the^grant of this beneficial lease was, what is called 
in India, A-Benamee transaction; that though taken 
*, life name of his son, it was really a lease to the 
ApffeHant, who under colour of it •obtained possession 
of the mortgaged premises. 

0 In Aprilt *1851, the tin\e fixed for the repayment of 
V the ’ mortgage money having expired, the Appellant 
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commenced the proceedings which must be taken in 

ordlr to foreclose" a mortgage of this kind, and make 

the Conditronal sale absolute. 

* 

And the question on this appeal is, whether these 
proceedings have been effectual, or whether his<» suit 
has been properly ^smissed by the decree of the 
Zillah Judge, confirmed by that of the Sudder ZV- 
wanny jAdawlut. ^ 

So many points touching the regularity of these 
proceedings have been ftised at the Bar, that it is 

i 

desirable before going further to state what, in their 
Lordships' apprehension, the law of Tforeclpsure as 
•established £y the Regulations and the practice of^the 
Courts in Bengal^ is. 

Up to the year i8p6, the rights of the holder of a 
Bye-hiUwuffa were enforceable according to the strict 
terms of the contract. It*' was necessary for tlje 
Mortgagee, if he wished to save his estate from for- 

c 

feiture, to tender the amount due, or to pay it into 


Court,^ pursuant to the provisions of Regulation I. of 
1798, within the stipulated period for the repayment 
of the loan. 

Regulation XVII, of 1806, first introduced a modi¬ 
fication of the strict rights given by the contract 
analogous to, though by no means identical with, that 


which Courts of Equity have long imposed«on mort> 
gages Jn this country.^ The 7th section of thaf. Regu¬ 
lation extended the period within which the Mortgagor 
might redeem, to any time within one year from 
and after the application of the Mortgagee to' 
ZillAh ^Court uddeT the foiipwing section ,* -the I8tb, 
whiclj provides that a Mortgagee desirous of fore* ■ 
<^osing Hie mortgage and Rendering tfib sale . 'yoih 
on tie ixpiratiop of the stipulated ok 
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any time ‘subsequent before the sum, lent was re- . 

paid, should,^ after demanding payment from, the Forbbs 
borrower, or his representatives, ^pply for that pur- •ambvroo 
pose by a written petition to the Ziilah Judge, who beooiii. 
should cause the Mortgagor to be furnished with .a 
copy of the application, and notify to hitn that If he 
did not redeem the property in the manner provided 
by the preceding section, within one year from the 
date of the notification, the mortgage would be finally 
foreclosed and the Conditional sale made absolute. 


Hence, vhen these proceedings have been had, it 
becomes incumbent on the Mortgagor to take within 
the year the steps towards redemption which are pre¬ 
scribed by the 7th section. ^ 

Within that period he must either pay or tender 
(and the proof of such payment or tender will lie on 
him) the sum lent, *or the balance due if any part of 
' the principal has been discharged, and also in Jfhe case 
in whi^h the mortgagee has not been put into posses¬ 
sion of the mortgaged pr'operty, any interest that may 
be due; or (and this is the alternative, commonly 
* adopted) he must make a deposit pursuant to section 2 
of’Regulation I. of 179 ^* 

That enactment, of which th» object w^ to relieve 
Mortgagors seeking to redeem, froqi the difficulties of 
provingS. tender, by enabling them to pay the proper 
am*ount ii3i:o Court^ thus prescribes what the deposit is 
to be. Whei> the lender has not obtained possession 
of the lafids, *the deposit is to be the principal sum 
lent, wth the stipulated interest thereon ; but if the 
lender ha% held possession of the. land, the principal 
sum borrowed only need be deposited, leaying the 
interest to be settled on.an adjustment of the lender^s 
receipts and* dishursementf during the period he has 
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been in pos$es 940 ri/' In either of these €ases the deposit 
preserves to the borrower his full right of redemption 
r and entitles him to immediate possession of the land, 
if it is in the possession of the lender, subject to 
the adjustment of tfie accounts. A third case Is then 
provided for as fplIows\—“If the borrower in any dasc 
shall deposit a less sum than above required, alleging 
that the sum so deposited is the total amount due 
to the lender for principal And interest, after deducting ‘ 
the proceeds of the lands in his possession, or othef- 
wise, such deposit shill be received, and notice given 
to the lender as above directed; and if /he amount so 
deposited be admitted by the lender, or be established . 
on investigation, to be the-total amount due to hiin, 
the right of redemption shall .be considered to have 
been fully preserved td the borrower, who will not, 
Imwcver, in such cases be entitled to the recovery of 
the landV until it be admitted or established that he ^ 
has paid the full amount due from him.” The 3r.l 
section preset ibes the manner in which the lender is 
to accoilnt fn those cases in which an account shall be 
necessary. r 

The genefal effect of these Regulations is, that if 
anything be due on tlie mortgage and the Mortgagor 
makes an in‘«ufficient deposit, and ‘'d' fortioH if he 
ihakes no deposit at all, the right of .redemption i& 
gone at the expiration of the year of‘'grace. 'The title 
of the Mortgagee, however, is not even t^tentconiplete. 

It was ruled by the Circular Order of the 22nd o^, ^uly^ 
1813, No. 37, and has •ever since been seUled law, 
tKat the functions of the Judge under ReguIatW 
XVII. oV 1806, sec. 8, are purely ministerial, and 

St e 

that a Mortgagee, after having^ done^ all that this 
Regulation requires to be -done in order to foreclose, 



r 

• ON APPEAL FROM THE E.\^T INDIES. 

•he mortgage and make the •'“I', "u 

mast bringaregalar Jf, his 

O^t ot possession, or to obtatn a, declaration o 

Sibsolute title if he is in possession. . 

!n that suit the Mor«gag.or maj 
sufficient grounds. the validity of-the conditional sa , 

'er tbe regaiarit, oi. tbe P-eediags ^ uo^der .e 

::rirg: r:.;?!:« .. m.t«ng. d^e 

•, .at the deposit CK :t s. 

ufrnle right of redemption is concerned. niU i« 
whether anyAing at the end of thh year of grace - 
^ined due to the Mortgagee, and .( so. «he^^ 
necessary deposit had been t ij^n m 

ngainst the ^pe. -7 commfnced 

tHe Principal 

.r Of L -jri^orirThr"^: 

f e^^riain third parties, concjuded ttiusi 

° r iheterm*^of one year has expired from the 
,„uch as the Mortgagor has 

• 7 deirosite'd ilje amount of the mortgage, and that 
"u f If the before-mentioned third parties rs not 

* * V^hle *11 this miscellaneous case, therefore, con- 
cognizable m tins 

ifu “ordered that tliis suit be decided, 

■ • I 
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Appe1la:nt ^eomtxrenced this suit in ofder to complete 
his (icle under the foreclosure. Treating, bd^vever, 
the tease to his son as a subsisting, lease to that person, 

a F 

and himself as out of possession, he asked ta have 
possession decreed to him, together with mesne profits 
from the i^th/of Afa^ck, 1851, cafculated upon 'the 
rent reserved by the lease. ,* 

The answer of Shah Ally Resa, after raising a 


question touching the sufficiency of the stamp, whiqjlr 
it is not necessary to consider here, alleged by way of 
defence, that the Appellant before filing his petitionr 
for foreclosure in the Zillah Court had pot made the 
demand reqaipd by law; and after stating the cir¬ 
cumstances undPer which the lease was granted, insisted 
that by virtue thereof the Appellant had fraudulently 
held possession of the mortgaged property in bis* son’s 
name. And in order to show what was the value of 

r 

this possession, the answer contains a passage which. 
ai|er stating the gross revenue of the various portions* 
of the mortgaged property, amounting in all to Rs. 
9,601. ya. ap., and the charges thereon amounting in 
all to Rs. 3,931. 9a. 4p., , proceeds thus, *‘Th^re 
remains Rs. 5,666. 13a. lop., as annual profit. Out 
of this amount, deductihg Rs. 4.740 as interest due 
on the principal, the- remaining i-utn ol ‘Rs. 926. I3av 
lOp. must have been annually received by the Plaintiff 
Oil account of the said amount of principat” The 


answer also insisted, tha^t the Appellant was Found to 
render an account in conformity with seclioos 19 and 


ii of Regulation XV. of ,1795, and that the Bye-hil- 
wuffa had been .vitiated by the ‘fact of his having^, 
realized fhe wnole of the interest as well as a portion 
of the* principal from the profits of ’the' mortgaged 
property ; and that the Appeii|int was bound to render 
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an account in order that the Court mi^ht be saltshed 

how much was due, and from whonr. * 

, f*he material issues settled by the Judge were — 
First, whether the Plaintiff had performed the con¬ 
ditions prescribed, by section 8 of Regulation XVil. 
of 1806, and was entitled to possession. Secondly, 
whether Plaintiff was or was not in possession. 
Thirdly, wliether the claim for mesne profits was 
correct. Fourthly, whether* the receipt by Plaintiff 
of interest on. the purchase money invalidated the 
"Bye- bil-wuffa . 

The cause .was tried by Mr. Lt^ch, the Civil Judge 

•of, Purneah, on the i8ih of December^ t'854. 

Tfhe principal point ccmtested on the first issue was, 

whether there had beeo a sufficient demand, and this 

issue was found yi the Plaintiff's favour. On the 

^ third and the last issues the Judge found ^hat the 

• Vease, was, in fact, taken by the Plaintiff, who must be 

taken ‘to have been, under colour of it, in possession 

of the mortgaged property: but that, inasmuch as it 

was not attempted to show that tile collections fealized 

by tjie Plaintiff covered the principal and interest^of 

the debt, and iti was, in fact, admitted i^at when the 

notice under* section 8 of Regulation XVII. of 1806 

was filed, a balarfce was due, and that there was nothing 

4o*show that the Defendant had paid any part of it, thef 

J 3 ye-bil-wuffa wa^not invalidated, and that the Plaintiff 

was tbfcnabsolutely entitled to. the property. On the 

fouitbiissue he found, erroneously and inconsistently 

with his Ending on the questiem of possession, that the 

sriaim for mesne profits was correct, , The decree was 

for possession with the nsesne profits claimed. * 

The Defepdant, Shah Ally Reza, appealed to the 

• Sudder Dawanny AdawktH. That Court by its Order, 
• ^ 
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Hated the^ a2nd oi^ yanuary^ 1857, held that the- 
Civil, judge of Purn^ah had been wrong in decreeing: 
wassilatt or mesne profits; apd further, that as tjie 
Appellant had bsen found to have been in possession', 
he was bound, Ijefore he was entitled to have his 
Cooditijnal sale made absolute, td render accounts,, 
and to show that the loan had. not'been liquidated 
with interest from the usufruct of the property, and 
it remanded the case, in cFrder that the Judge might' 
call upon the Plaintiff for his accounts, and then, 
with reference to the above remarks, decide* the case 
according to the results shown hy them. ^ 

The case ^went back, the Plaintiff produced ac- • 
counts, in which he charged himself, not with the 
gross collections, but with the .rents reserved by the 
lease. The then Acting Judge (Mr. BrodhurU) held, 
that the accounts were insuihciefit, and that the proper 
account^ not having been pro luced he was precluded 
from deciding as to the balance due to the Plaintiff, 
and accordingly by his decree, dated the aglh of 
March's 1859, dismissed the suit. 

Against this decree the, Appellant appealed to the 
Sudder Dewdnny Adawlut, but that Court by its 
Order of .Ihe 21st bf Aprils 1862, dismissed the 
appeal with costs; refusing to remand"the cau^e again, 
«in order to give the Appellant an opportunity of pro« 
ducing the proper accounts. ^ ^ 

He afterwards applied.for a review of Judgment on 
affidavit^ directed to show that he had tendered* the 
proper accounts in the Court below, but .this applica- 
tion was also rejected with costs, on the 21st ol 
January^ 1863. • 

The present appeal is from ‘the decrees dismissing 
the suit 
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The learned Counsel for thfe Respqndent in tbrf 
course of thejr able argument mamtain the propjfiety 
of^this dismissal upon various grounds, of which somO 
do and some do not directly arise upon the decrees 
now under appeal. And it seems* convenient to con¬ 
sider the latter in the first instance. 

Mr. Rolt insisted,^ that inasmuch as it had been 
conclusively found that the Appellant was in posses- 
‘si9n*of the mortgaged premises, and the plaint was, 
nevertheless, for possession and mesne profits; the' 
'form of. the suit was of itself a sufficient ground for 
its dismissal. , Such, however, was not the view taken 
• in the Courts below. If it be granted tl^at this point 
is^raisedl and it is not .very clearly raised by the 
answer^ it does not appear to have been among the 
grounds of the Respondent’s appeal from Mr. Lock's 
decree, which, though not set out in extenso in the 
record, are noticed by the Sudder Court in ifs judg¬ 
ment of the 22nd of January^ 1857. "^he objection, 
if made, was certainly not treated as a valid one by 
the Sudder Court; which did not*dismiss the suit, but 
remanded it for re-trial oi\ the production of the ac> 
count. That remand implied that the Appellant might 
succeed. Tl>e real object of the suitf is to perfect his 
title as absolute owner of the property; and their Lord¬ 
ships do not apt why he should not have that relief} 
if he be dtherwiso entitled to it; because, under an 
erroneous* vipw of the effect, of the leas**, he has 
asked^for it by his plaint in a somewhat different 
form, and with something to. which he is not entitled, 
Qi. was also urged that the Bye-Btl-wufa, the Ikrar, 
the lease, and the Kahqoleat mu st be taken •together 

as one transacDun; (hat the effect of the two* latter 
# 

,so qualified that of theJ;wo former, that the mortgage 
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must be <aleen to have I been in its inceptidn, one for 
the term three years, and that until the expiration 
of tlie term the Appellant was not at liberty to take 
any step 'towartls foreclosure. Their Lordships haver 
to observe that this was nut one of the issues in the 
cause, and that the point is not even raised on rthe. 
pleadings, nor'do they think that this defence could 
have been successfully raised. The Respondent can¬ 
not both repudiate the obligations of the lease and, 
claim the benefit ol it. That transaction has been 


held, and properly held, not to effect that for which it 
was probably designed, vig., 4 o save the Appellant 
from the liabilities nvhilst it gave him tlfe advantages 
ol a Morlgagde in possession. Still less can it he 
taken to do what it was never meant to do, viz., 
modify the terms of the Conditional sale. 

It was further urged, that the proceedings in the 
Sudder ^Ameen's Court unden section 8 of Regulation 
XVII. of'i8 o6 were irregular, both by reason of the' 
in*sufficiency of the demand, and the non-production 
of the accounts in the course of those proceedings. 
Ohe of the issues in the cause when it was before 


Mn Loch, was, whether the? Plaintiff had perforrtied 
the conditions prescribe,d by the Regulations, and that 
issue was found in his favour. As far as appears 
from the printed record, the Respondent did not 
appeal from that finding. He had ^ unc^oubtedly' 
raised in the Zillah Court the question whether 
there had been a sufficient demand, afid the fact 

u ' 

had been found against him. He had not takeii the 
point that the accounts ought to have been produ/:ed 
in the preliminary^ pnoceedings. Their Lordships 
disposed* to think that upon the true .construction of 
the Regulations, and of the Circular torder, is not 



* m XI*1>EAL FROli THE l^AST tP^tES. 

Hiecessary either, that fhe derl^and 9h9tfl4 ^fbe 

•'Specific suili.ultiiiiately ascertained to be due, or that 
i^e accounts of a hfortgagee in possession shoaid be< 
^produced in these prelithinary prodeedings, in which 
4hey cannot b^Jpvestigated. • 4 
The questions which really arise ^opon the decreed 
'under appeal, and on which the determination of this 
appeal depends, are these :— 

, first, whether the Sudder Court was right in re- 
S^uiring the Appellant to produce his accounts, and in 
> -remandiifg the cause lor te-trial on the production df 
those accounji^s by the Carder of the 2 2nd of JaHuar^ 

7 « 57 - * . 

• Secondly, whefther if ibwere Wrong in so remanding 

the cause, the Appellant is not now bound by that 
<decree, against which he did not appeal. 

Thirdly, whether the Zillah judge and the Sudder 
Court were right in dismissing the suit, b^ause the , 
Appellant had not produced the proper accounts^ ot 
whether they ought to have given him futher time 
4for so doing. * • • 

Their Lordships, considering the first question in¬ 
dependently of tho authority of decided cases'^ are oF 
opinion that, upon the true* construc&on t>f these 
Reguladons, there was no necessity for calling for 
^ t^e production of the accounts, and, consequentiyt 
that the-^rder for the remand was wrong. The issue 
mpon.wlych^tKe determination, of the cause depended, 
and ^upon which even by the Order of remand it whs 
made to depend, was whether the loan had been 
^Jiqtiidated, with interest, fronr the usufruct of the 
pfopecty. Now, not qnly was*th^e no allegation on 
the pleadings,* or issue raised in the cause, • to the 
that* the loan had been thus liquidated, but 

X-.47 
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'tlj«re was ^express adiftission on the face of th© 
Defendant’s answer <lhat even on his mode of stating 
«the account, the principal sum of Rs. 39,000 had', 
when the foreclosure proceedings were commenced,^ 
and when he ought i^o have made the requisite deposit, 
heen reduced by no more than Rs. 927. It • 
therefore clear, upon the face of the proceedings, 
that the question to be tried could be answered only 
in one 'way, and that in favour of the Appellant. 
And the Order of remand can be supported only 
on the principle that, in ail cases, it is imperative 
upon a Moi^gagee who has been in possession to pro> 
diice his accoupts. For this position their Lordships 
can find no grounds in the .Regulations. The words 
of the 3rd section of Regulation I. of 1798, from 
which (if at all) an inflexible obligation to produce 
the accounts must be inferred, are, “In all instances 
wherein \he lender on the 'Bye-bil-wuffa may have 
be/sn put in possession of the land, and an adjustment 
of accounts may consequently become necessary be¬ 
tween him and the borrower, the lender is to account," 
&c. Two conditions are expressed, the possession of 
‘ tire* Blortgagee, and the necessity of an account. And 
a compatison^of this wit^ the preceding section, and 
with Regulation XVII. of i8o6, shows that that 
necessity arises, and need only arise, first, when th,e ^ 
Mortgagor has deposited the principal, leat'ing the 
question of interest to l^e settled on an ^ adjustment 
of the account; secondly, when he has deposited .all 
that he admits or alleges to be due; thirdly, when 
he pleads, and undertakes to prove,'that the whole 

% 0 

the principal and interest has been liquidated by the 
usufruct of the property. ‘ * 

it remains to be seen whether the proposition that . 
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the Mortgagee, who has been In posse^sic^n, must fn* 
ail cases pro4uGe his accounts, ha^ been conclusively 
e^ablished by the authority of decided cases. 

The cases cited by the Sudder Court in its'judgment, 
and now relied on by the Respondent are reported • in 
.the^ decisions of* the Sudder Dewanny Adawlut of 
Bengal for 185^, pp. 678 ajidio63. The transactions 
out of which these cases arose were not mortgages by 
‘Way of Conditional sale, but mortgages of a different 
character, and governed by different rules. Neither 
authority,* therefore, seems to touch the point now 
under consideration. On the other hand, in a n^ore 
. recent case, which is reported amhngst the decisions 
o4> the same Court for 1859, at p. 492, the Court held 
that there b^ng no averment iu the answers that 
the Plaintiff had paid himself by the usufruct ol the 
property, the objec*fion that the Mortgagee had not 
\ produced his accounts coflld not be entertainejS on the 
appeal. 

The question, therefore, cannot be said to have 
been concluded against the Appellant by authority; 
and' their Lordships have already intimated their 
opfnion, that upon principle the obligation to produce . 
the accounts should depend oa the cirdimstances of 
the case and th(g nature of the issues raised. 

Upon the question whether the Appellant is %o 
bound by the'Or^er of the 22nd of January^ 1857, 
againpt which fie did not< appeal, that he cannot im¬ 
peach the correctness of the remand, their Lordships 
have*to observe that the Order was an interlocutory 
||bne; thAt it did not. purport to dispose of the cause; 
*^lld consequently, that ^upon thfc p'rinciple Ijid down 
by this Committee in the case of Maharajah M({he^hur 
Sing'i. the Bengal Gonernment Moore's Ind. App, 
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Cases, p. aS^), upon whi*t2h their Lordships have verjr 
secenjty actedi in a. c;|5e froin> Oudt {a)f the Appellant is. 
not now precluded from insisting that the remand Iqt 
the production of the accounts was erroneous; or*" 
that the cause shoi^d •have been decided in< his favour, 
notwithstanding, the' non-production of the accouilts« 
In troth, the learned Judges of the^ Sudder Court, by' 
their judgment of the 21st ot Aprils 1862, treated the 
latter point as stUl open* to^ the Appellant, although^, 
upon grounds which appear to their Lordships to be- 
unsatisfactory, they determined it gainst himr , 

The view which their Lordsh'ips had taken of the 
questions alre^y considered renders it unnecessary to> 
determine whether the Appellant ought to have beCh* 
allowed further time, or a second opportunity for the 
production of the accounts reqjuired from him. 'Their 
Lordships will only say upon this point that the 
affidavit f^ed by himt on^ the* application, for a review 
are, when contrasted with his^ grounds of appeaH 
extremely unsatisfactory, and tliat he appears to have 
done little .to entile* him to the indulgence of the 
Court. 

< . 

They are, therefor<e, not prepared to.aay, that if the 
production of^ the accoutfts required had beeji necessary, 
those delivered were .sufficient; or that in that case*, 
tt»eir would have been any such improper^ exercise of 
the discretion of the Court below as^Kheir tibrdships 
would have interfered yrith. But they , think • that 
the error of, the Court below was in the dismis^l* of 
the suit^ on the assumption ^hat the production of any 
accounts was necessary in a case ib which thence waij 
neither p)ea por proof that tbedusufruct had liquidated 

' (i«X Sheoimth v. Ramnath, post^ 413 , « 
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principal atiH interest, and no deposit had been made 
lo cover the bp.lance admitted to be due. * 

J'heir Lordships, on the whole c^e, are of opinion, 
that this appeal should be allowed,^ and they will 
humbly recommend Her Majesty to reverse the 
decrees appeale(fhi|gainst, and also the order of remand 
of the 22nd of January^ 1837, and to vary the decree 
of the 18th of December^ 1854, by declaring that the 
•Appellant was entitled to thp possession of the mort¬ 
gaged premises as absolute owner, by virtue of the 
jCondition^l sale which had been duly made absolute, 
but was not entiled to a decree for any mesne profits. 

^ Their Lordshifls think that the Appellant is entitled 
fcObthe costs of this appeal, and also tcf all costs of 
the suit below, up to and *including the costs of the 
Order .of the 22nd of January^ 1857. 

Considering that •he might have appealed against 
that order,, and that his conduct in the sii^sequent 
proceedings in the Court below has not be!bn satis¬ 
factory, their Lordships are not disposed to recommend 
that he should have the costs of those proceedings 
against the opposite party. He will of course*be en¬ 
titled to a refund of the cdsts (if any) which have bqeo 
paid by him under any of the decrees reversed. 
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On appeal from the Court of tke^fudicial 
* Commissioner of Oude. 

The appeal in this case was brought from a decree 
of the Judicial Commissioner of Oude^ which dis- 

• Present :—Members of the judicial Commiitee ,—The .Right 
Hpn. Lord Chelmsford, the Right Hon. Sir James William 6olvile,i 

* I k 

and the Bight Hon. Sir Edward Vaughan Williams. 

Assessqjr Jlie Right Hon. Sir Lawrence Peel, 

terest. to three fe§r8, from the time when the de6t became due, un¬ 
less there is a written engagement to pay the money lent or interest. 

By section XXIV. o( thafc Act. it is ^ provided that stich Act 
should not tajke effect ia non-Regulation Provinces, ontil It shall, be 
extended thereto by public notification by the Governor-General in 
Council, and when extended, all suits within such Province whHh shall 
be pending at th^ date of such notifiq^ion. or shall be instituted within 
the period two years from the date thereof, shall be tried and deter¬ 
mined if the Act had not been passed. This Act was not seatended 
, to the Province of ( 7 »<lrttntil July, i 36 o. In a suit' brought in Jemutt^y, 

1869, to recover a balance of money lent with kiterest, tlte last advance 
of which was made more than thtee years before the commencement of 
the Suit, it was held by the Courts in Oudt to operate as a bar to the 
suit Upon appeal, such finding r^ersed, as it fej|l within the» exception 

e ovided hf that section, and was th be detj^rmined as if the ^ct had, not 
sen passed. , , , ^ 

, A letter written by a debtor in answer to g demand tof payment of a 
dim andlntarest. hi which m promised to pay the' dtbf by instalments, 
brntadag to.be Ht off. payment of interest, is an ample adtnAvledg- 
iV. of the limitation of suits Act, No. XIV,. df 
oa|e out of the operation of that Act.'* • 


S4tb & isth 
t>ec., 1865. 

The Limi¬ 
tation of suits 
Act,No.XIV., 
of 1859, 

Sec. L cl 9 . 
limits the 
right to re¬ 
cover money 
lent or in- 
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Ynissed an appeal brought by the Appellants against 
a decree of th,e Judge of the Civil,Court of LucknoVt 
by ^ whi ch decree^. in effect, he wa* nonsuited in an 
action instituted by the Appellants to-recover a balance 
of Rs. 11,378. 3a. op., for principaliand interest due 
from' the Respondint, Nawab Imiiazo»d Dowlah^ on 
^ account of loans of njoney made to him through the 
other Respondent, Hajee Ali* - 
* These two decrees were based on th^ provisions of 
Act No. XIV. of 1859, entitled on “Act to provide 
for the .Limitation of suits," sec. I., cU. 9 and 10, 
wihch are as follows‘'9, To suits brought to re- 
jcover money lent or interest, or for the l^reach of any 
contract, the period of thrge years from the time when 
the debt became due or. when the breach of contract 
• in respect of which the suit is brought first took place, 
unless there is a written engagement to pay the money 
* lent or interest, or a contract in writing signef by the 
party to be bound thereby or by his duly authorized 
agent.” “ 10. To suits' brought to recover money 
lent or interest, or for the breach ^f any contrarfJt in 
’ cases • in which there is a written engagement pr con¬ 
tract, and in which such engagement or contract coul^ 
have been registered by virtue t)f any lau^ or regula¬ 
tion in force at the time and place of the execution 
thereof, the period of three years from the time when , 
the debt became due or when the breach of contract 
in respipct, of which the action is brought first took 
place, unless such engagement or contract shall have 
been r*egistered within six iponths from the date 

. tberebf.” * * ’ • , 

. ' !TAe same Act, in section IV„,provides for a,revml 

- * of the right to sue^ by an acknowledgment in writing, 

, as follows If in resftect of \ny legacy or debt, the 
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person wjio, '-but for 'the law of limitation, woulii he 
•liahie .pay the same shall have admitted that such 
debt or Jegacy, or any part thereof is due by ^an 
acknowledgment in writing signed by hlni> a new 
period of 'limitalton*, according to the nature of the 
original^ Xiabilityy shall be computed from the date of 
such admission f Provided, that if' more than one 
person be liable, none of them *shiH hecome charge¬ 
able by reason only of‘a written acknowledgment 
signed by another of them/* 

And section XXIV. provides, that the Aot ** shall 
not tahe effect in ^ any non-Regulation ^Province until 
it shall haver, been extended thereto by public notifi¬ 
cation by the Governor-General in Council, and that 
whenever it shall be so extended, all suits within such 
Province which shalt be pending at the date of such 
notification, or shall be instituted within the period of ^ 
two y^rs from the date thereof, shall be tried . 
aSetermlned as if this Act had not been passed.*’ 

The debt was denied by the first Respondent, bat 
both decrees were fn favour of the Appellants on the 
merits, and they proceeded entirely on the provisions 
of the above Act of Limitation of suits, deciding, in 
■effect, tha^the suit of these Appellants, to recover the 
debt was barred by efiluxion of time; and that there 
was not a suifident acknowledgment^ to revive ^the 
right to sue. ^ 

Thd facts of the casp were as follow's?^ „ r 
The first Appellant in, and previoas to, t^e*yeaT 
1852, carried on business at LmeknoWi in the Province 
of Oudet as a Banker and Merchant, using'the fiai^n - 
of thevOther two AppeUants^ his sons, QungadteX and 
Boodfm Jee^ as the name*of his*' firm. The first* 
Respondent was also an^' inhabitant of 
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And he as well as his "ancestors before^ him haJi 
pecuniary transactions with the Appellant. •Pre- 
vi«us ta the year 1852 he went to Calcutta in 
attendance apon the King of Oude^ and there 
remained, leaving^^his wives and the greater number 
*of \As domeigtic servants behind him in his residence 
at Lucknow. 

On his departure from Oude, the first Respon- 
'd^nt appointed the other Respondent, I/ajee Alt, his 
Afockhter, to manage during his absence his pecuniary 
'aflPairs in*Lucknow, and in particular he was autho¬ 
rized to recipive and] remit the first Respondent’s 
• salary, pay for the maintenance of hi^p wives and 
sdl'vants, and for that purpose to borrow money from 
the first Appellant Shah Mukhun LalPs firm, when 
required. 

It appeared that the allowance made by the first 
Respondent for the maintenance of his wives and 
servants was at this time Rs. 500 p&r menssm, arwJ 

f 

that the Appellant, Shah Mukhun Lall, being de¬ 
sirous of reducing the amount, Vrote to "the^former 
asking for his sanction t9 make the monthly payment 
Rs. 150. 

To this communication the*first Respondent Wrote 
a reply jn a letter, bearing his seal; and dated the 22nd 
Shahun, 12^2^ Hijree, corresponding with the month 
of May,*iB$St in which, after referring to this 

proposal^* hq stated, that he. was himself unable to 
fnakq, a greater, reduction than to one-half the original 
sum-—to Rs. 250 per mensem —as he considered 
♦hey would not be’able to manage, their expenses on 
a Smaller sum ; but at the same time \trote as 
follows“ You and 'Mirea Hajee AH Beg jfre at 
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liberty to make any rreduction you can/'* and then 
addend, “I*wish you will pay monthly whatever sum 
you fix upon.'' The Appellant, Shah Mukhun LaUf 
acted updn thisc request, and. continued to make 
advances through jha Respondent Hajee Alt. 

The Appellants subsequently delivered their account, 
to the first Respondent, through their. “Gomashtai at 
the same time demanding payment ; and he acknow¬ 
ledged the account by a Jetter written from Calcutta^ 
dated the 20th Suffur^ 1277 Hijree {September, 1860). 
It was neither signed nor sealed, but bo^e on the 
envelope the following words*:—" To Shah Mukhun 
Lai I from Imtiahood Dowlah Baha^oor,*' and in 
referring to the account received by him, he lamented 
the revolution in Gude as having ruined him, but 
mentioned his salary ,as being still enjoyed by him, 
and then expressly engaged to pay'the debt due to the 
Appellant, Shah Mukhun LaiL 

It appeared tnat only two of the promised ihstal- 
tnents, in respect of the debt, were ever paid, and that 
these amount only to the sum of Rs. 1,700, for which 
credit had been duly given in account. 

The Appellant, Shah Mukhun Lull, having been 
unable to ofstain any durther payment, brought a suit 
in the Lucknow Civil Court, on the 13th January, 
1862, at first in his own name alone, against the first 
Respondent as Defendant, to recover' the, balance 
remaining due (after crediting the above payments), 
oiflf., Rs. 11,278. 3a. op! The plaints stdteif the prin¬ 
cipal facts before mentioned, and, amongst 6thers, 
the settlement of accounts, the b«Llance then struck, . 
and the ^amounts * subsequently advanced, and Sy 
the plaint he charged that tlie^ moneys were received 
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*• • 
through the Hajee Aii, as the 6efendarit's agent, and 
that it was due from the latter, but remained un^faid,. 
notwithstanding repeated demands. 

A summons was served upon the ^rst Respondent, 
who wrote a letteitAo the Court, Seating his seal, ro 
tvhieh he acknowledged such service, but stated that 
be had been in Cal€tHt<i seven years, and represented 
that he had no occasion to borrow money from the 
Appellant, Shah Mukhun* Lall^ whose person be 
stated he drd not even know. 

^ On the *6th of June,^ 1862, proceedfings were hadi 
by the Civil Judge of Lucknow^ ^when the latiers 
*aad other documentary proofs of the PiaintHT were 
produced. An Order was tlien made by the Judge, 
to the effect, that the • Plaintiff should amend his 
plaint by adding tq the record the names of 1 I > two< 
sons (the Co-Appellants) ^as parties Plaintiffs, bet.i e 
the business had been carried on in their names, ana 
that thb Respondent, Hajee Ah\ should be made & 
Defendant, as the first Respondent bad transacted his 
business through him. * * * 

Tfie issues settled and*recorded by the Judge were 
as follows :~7-First, Limitation. Secondl^j, whether 
Hajee Alt had the requisite powers from the Defendant 
to contcact debtb? Thirdly, whetSer the letters pro¬ 
duced by the. Plaintiff as those of the Delendant* 
were realty letteib by the Defendant, and whether 
they atnquntftd to an acknowledgment of the present 
claiiAi And, fourth, to what amount, principal and 
interest, ijie Plaintiffs were entitled ? 

VThe Civil Judge also sent a father to the agent of 
the Governor-General with the King of Qude^ in 
Calcutta, eqclos'lng written interrogatories to be put 
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and answered by Uie’^Defendant, the fir»t BeRpondentr, 
on oath ; and directing that his large seal, as well as 
his signature, should be attached to his answers whtsn 
taken' down- in ‘writing. The Judge a|so forwardeS 
with the interi|}gdtpries the letter of the first 
Respondent, dated' ihe 5th Zehy,\n the year 

i'2‘j2, corresponding with the Christian year 1855, 
and above particularly mentioned in o^der that the 
same nftight be put before him and examined too. • 

A supplemental plaint was Bled on the 16th of Junet 
1862, in order to carry out the last^mentioned Order 
as to parties ; and the Respondent Hjjree AH, was 
duly served ^ with a summons as a Defendant in the ■ 
suit. . * 

On the 29th of July, 18612, another proceeding in 
the suit was had and recorded^ by the Civil Judge, 
when the interrogatories, with the answers of the 
were filed. In these answers he denied that he 
iiad ever any money transactions with the Pkiintiffs, 
or that he ever permitted any one to have such trans¬ 
actions; and he staled that he never heard before of 
such transactions, but he ^admitted that the Resjpon- 
dent, Haiee AH, was his Karindak (agent), although 
he denied * that he ever wrote “ to Sahjee,*' or to the 
Appellant, Shah 'Mukhun Lall, to advance money to 
t him on his account, and then swore that he was .nqt 
aware that money was so advanGed,« and th^t nothing 
was due to Plaintiffs ,for either princigal,or]],interest. 
To an interrogatory, asking whether the lagt-men- 
feioned letter (at the time of his examination shown ta 
him) was his lettdr bearing hU seal, he answered^s 
tollowsi:—“ The seal is mine, but not the letter- 
Ua'nec AU, my Karindak, had the” charge of. my 
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seal when I was in Lucknow t but .when I cainb 
to Calcutta I brought my seal ^with me, I ,gave 
ayay same blank pieces of paper impressed with my ^ 
seal to be used when required. The sigA ' Sawd. ’ 
attached to the end of the I'etber fis my signature.*' 

. Th’b Respondent,’ Hajee AH, was e.xamined as a 
witness. He proved the payment of the moneys 
through himself, the execution of his Mooktear- 
' namah, and the authenticity of several of the letters 
and documents above-mentioned, of the first Re- 
-s.pondept*; and as to the last-mentioned letter, denied 
by the latter as aforesaid, be said it is Defendant’s, 
and was given (to Plaintiffs) through himself, and 
ttiat he had received it^ through the Nawab's friend, 
Fuzul Alu He also produced and proved two addi¬ 
tional* letters addressed to himself, and bearing the 
first Respondent’s signature. 

Among the letters ptit in evidence were foUow- 
ing ■.-y-Translation of a letter (B) to the address of 
Sahjee in these terms :—Dear Sir,—After compli¬ 
ments, I beg to inform you that I have recejved the 
account through your Gomashta, Lalla Shah Soon- 
Her, and become acquainted with jits contents. But, . 
dear Sahiee ! it is known to to worldihow we have 
been ruined ; |ind you also are,.well aw'are of my 
circunistances, that no private property has been left 

• t 9 9 

to me, -and I ^m obliged# to manage my expenses 
(out. of ray ^salary which is allowed to me ) the best 
w^y 1 can. 

friendly intercourse and money transactions 
have tfeen’ carried, on between, you and me for a long 
lime, .and there never took place "an y disagreement of 
any kind, and eveq now, please God, no difference 
will arise.* I am every, way willing to pay’ off your 
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money, and have no objection on that head. But P 
wish^ you will und^r present circumstances, receive* 

, from me the principal due to you by instaiments^r 
my means do not enable me to.pay you the interest^, 
and I will not bt able'to pay it. I have no hesitation 
or objection to, pay you the principal sum. 1 sfiall 
suffer inconvenience, but, please jGod, I will pay you 
your debt by instalments ; but I certainly demur to 
pay the-interest, because Ido not know how to pay h. 
Under such circumstances, it becomes you also to 
give up your claim to interest, because yOu-and I 
having been on friendly term's for a Ipng time, it is 
nothing but proper that you should show me such 
consideration. After the revolution that has taken 
place in our affairs, may God enable me to pay off 
your principal debt ! .1 will consider myself very 
fortunate, and thank God if succeed in liquidating it. 

“ D. 2fjth Suffur, 1277 Hijree. 

“ Postscript.—Having stated above that I am seady 
to pay you by intalments, I take this opportunity Jo 
let youeknaw that I'can farrange to liquidate your 
debt by monthly instalments of Rs, 200 each, to'be 
> paid to you, please God, monthly, through your agent, 
when I recede my allowknce from the British Govern- 
tnent.” * » 

< Translation of a letter (D.1 to the a,ddress Shah , 
Mukhun Lall :—“ Dear Sir,—After « complidients, I 
beg to inform you that, before this I wrote^ to you 
that I could pay the principal by instalments, , but 
that you would excuse nae for the interest, but you 
have not yet sent Ine any satisfactory answer. 

1 therefore write to you again that a friendly com¬ 
munication and money dealings have eifisted between 
you and me for a tong time,, and that no disagree-* 
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• 

ment ever krose, nor did I ronke any ^ objection iA 
my dealings with you. I did whatever you told^me. 
But my objection to pay you the interest now arises 
feom my being involved in ruined* circuhistances, 
which is,known to the world, aqd |ven you yourself 
are well aware tlTSt 1 have been robbed of all the 
private property 1 had, and that nothing') is left to 
me. My salary was stopped for a long time; but 
as it is now allowed, I ^m ready to pay off your 
principal without any hesitation, although I shall 
suffer much inconvenience even by paying your prin¬ 
cipal, because God knows how I manage my expenses 
in so small a sum. Hence, undcA: the present state 
of^ affairs, when times have been so much changed, 
it is nothing but proper that you should have a regard 
• to the friendly intercourse which was subsisted for a 
long time between you and me, and not demand the 
interest. You should show me some consideration, 
and deceive the principal due to you by instalments. 
Pray do not withhold your kindness in this raspect, 
and under present circumstances consider, it ^ booty 
if you have your principal debt liquidated. I am 
unable to pay the interest, and can by no means pay 
it. Otherwise I would have «made no objection to 
discharge the ir^terest, and would, ^have paid it. You 
should send me an early answer.^' 

Translation of ^a letter (F.) to the address of 
Shahjee .•—** Dear Sir,—I wrote to you frequently 
asking y’ou fo return me the whole of my bonds, and 
to have one drawn in lieu of them ; that I can pay 
you •intei'est at the .rate of 8 annas percent.; that 
you^should make up your^ account *and have ope bond 
executed for thie aggregate .sum, and that you should 
receive payment from ra^ by monthly instalments of 
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Rs. 200, each, and I® told the same to your agent; 
but ,I am surprisejl to find that neither ^ou have 
written to me anything cm the subject up to this time, 
nor has ycJur agent given me any answer. 

J' I am, therefor^, under the necessity of writing to 
you again, an4 request you will sfcnd all my papers, 
consisting of/bonds, etc, which, you have in ^'^our ' 
possession, to your agent here, who may return them 
to me -and have one boud executed in lieu of aJI of' 

f 

them. I also wish that your agent may be allowed 

to received from me the instalments of Rs. 200 a month 

promised by me, which 1 am* ready to^ pay. Please 

send me, without 'any hesitation, an immediate and 
< 

complete reply as soon as you receive this letter/’ 

By the decree of the Civil Judge at hucknow 
(Mr. E. G» Fraser), the suit was dismissed. His 
judgment, dated the 2gth of July, 1862, was .as 
follows That the Defendknt was largely indebted 

to Plaintiff, through his old Karindah, Hajea. AH, 
there can be no doubt, and there is much perjury on 
that scpre jin the Defendant’s deposition taken by 
commission in Calcutta, But therein he makes' im- 

C r 

portant admissions, such as that Hajee AH was really 
his KarindH', had his ‘^seal, and moreover used to be 
entrusted with carte blanche, bearing impressions of 
the seal made by Defendant. In different papers>^ 
bearing his acknowledged seal, he 1 allude# to the 
debt ; in one he authorizes Hajee AH to treat with 
Plaintiff for advances, and proposes that 5^4,000 be 
paid to him, and in one, he binds himself to Hajee 
Aliy his factor, to liquidate all Plaintiff’s claim. 
this is sufficient to prove the^Jahity of the NawaFs 
deposition on oath. But none of the* papers alluded 
to c onstitute a writtrn ackfiqwledgment, such as will 
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\>ar limitation, being all much ebove tbree^ years oldt. 
The letters B. and F, alleged to, be from Defendant, 
a^d sent from Calcutta, are written within the term 
uf three years, but they prove nothing; neither of 
them contains seal mark to prevef that they caipe 
.frolh Defendantr^ndeed, do not menjtion his name. 
A cover of one is Referred to, to show that one of 
these letters was covered by it. But it merely men- 
•tions Defendant; is evidently not in his hand, and 
there is nothing to connect him with it. We can go 
Jnto no, inferences in such a matter, or, instead of 
inferring ^hat he causdd the unsigned and unsealed 
letter to be sent, we might infer* that^ Plaintiff had 
get his own Calcutta agent to send it by, way of 
supplying what would be inferred evidence. Bearing 
on this point, I would remark that it is alleged that 
Plaintiff held a Bond which is said to have been lost; 
but a mem.- K, certifyingf to the fact that such* a Bond 
was *,given, is produced by Plaintiff, as written bjr 
Hajee Alt, on the same day as the missing Bond, 
such a cerificate, given in addition to a,Bond, and 
saved while the Bond is lost, is a curious substitution 
for*a Bond* It professes to be a mere mem. unvfit- 
nessed, and signed by the agent. This, at the best, 
cannot have th^ same weight as.iif a formal Bond, 
signed *by the Defendant, had been produced. Bu^ 
even suck a Bopd produced, unless duly witnessed, 
would-be out of date, because even to it only a three 
year’s rdn w*ouid be allowed. The mem. in question 
r's marked K, and states that all previous vouchers 
weie ,thSn reduced .to a single Bond, the one lost, 
f^ow, there was admittedly no ‘Othhr Bond ^executed 
by Defendant, cur on hi^ account, and under his seal, 
after that dite. Yet the jetteri^^., with its envelope, 

• * X—ao 
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'oft which relies to save limitation, proposes 

that |li previous Bonds be reduced to a single one. 

, Tl)is had already been done, if K* be authentic ai^d 
true; and fn this ease the letter F.'is open to suspicion* 
of [leing a mere rfanceuvre to support the plaint, or 
if it really came.from Defendant, theit the story of K., 
and the missing Bond, would seetp to be apocryphal. 
Either way, it shows how improper it would be to 
rest on such papers as Plaintiff relies on to cure the 
legal defect of this case. As I can find no sufficient 
ground to recognize any part of Plaintiff’s claim 
as taken out of the Act of Limitation, the several 

f 

transactions being of older date than three years, and 
unsupported by any Bond,, and without any such 
voucher or,written admission as would give the case 
the benefit of a six years*' term of cognizance,*! feel 
obliged to dismiss the suit, with costs.” 

The Appellants appealed to the Judicial Commis¬ 
sioner of Oude. ' 

f * 

The hearing of the appeal took place on the 26th 
of Marf:h^ ,*863, before Mt. G. Couper, the Judi¬ 
cial Commissioner, when by a decree of that date 
he" dismissed the appeal, delivering the following 
judgment;—V The question to be decided in this case 
is simply whether*the Appellant hqld any reliable 
^ond binding on the Respondents of later date than 
three years. The only two notes ^hich fa^l within 
the period are B. and F. The original letter A. con- 
tains no promise to pay ; B. is unsigned and udseal.ed, 
and it is obvious that it will never do to admit such a 
document in evidence^ against the .alleged* writer, ^ F, 
too, is pot sealed; but the Judge is mistaken un 
saying that it does not even ipentiooc the Nawab^s 
name. At all events, there is his name How on the 
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** ' » 
aole. r perceive, moreover, thlit the Jcidge says that 

the Bond K.’ states that all previous vouchers,were 
t|jen reduced to a single Bond—the lost one. I can- 
hot find any statement in K. All* that Is said in 
K. is, that on a-^eertain day acccmn'^ were struck, and 
• a Iffalaiice of Rs. ’7,003 appeared against Nawab Imtia- 
sood Dowlah, The vyitness, Haje€ Alt, however, states 
that all the sums due to the Plaintiff are included in 
‘ one. Bond up to the date of ist Shaban, 1273; and 
that is sufficient to support the Judge's argument that 
Fr is probably not genuine, seeing that it prefers the' 
same request-^wa., thaf all former Bonds be brought 
in, and a new one executed. Bfefoce^me, the Ap¬ 
pellants' Vakeel pleaded that the period of limitation 
should be calculated from the date of the payment of 
the last instalment of the debt, which, according to 
his account books, ifook place on the i 4 th of June, 
1859; but a period 5 f limitation cannot^ now be 
reneVed by a payment, unless it be made at a time 
specifically conditioned. The Appellants must take 
the consequences of not having * had reco,urse, to the 
ordinary legal precautions for the protection of their 
interests, it is impossible to admit his claim on *the 
strength of unsealed and unsigned papens, or on the 
entry of the pAymentoi an instalment in his account 
books, and the appeal therefore, must be dismissed." 

The present appeal was from this decree. 

The Aitorpey-General (Sir /?. Palmer, Q-C.), and! 

•,Jdr. for the Appellants. 

First,, .tliuere has been a miscarriage of justice. 
The judicial Commissioners in the fourt below were 
entirety wrong in supposing that the Limitatioh of suits 
Act. No. 3JlV.,' of 1E59, applied at all to the case. 
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The last sectiQn of tha(t Act expressly provides,, that 
it is^not to take effect in a non<Regulation Province 
like Oude, until> first, a notification has been isst^ed 
by the ^Governor-General entrusting its operations^ 
to such non-Reg^lation Province, and secondly, when 
so extended, it^ further provides, that all suits wiihin 
such Province which should be pending at the date of 
the notification, or should have been instituted within 
a period of two years after the date thereof, should 
be tried as if the Act had not been passed. Here 
the suit was instituted in January^ i86a, therefore 
it falls within the exception provided by the Act, and 
the question of li'mitation must be governed by the 
law as it existed before the passing of that Act. This 
construction with respect to the question of limitation 
was so decided by this Tribunal in Saligram Vf Mirza 
Azim Ali Beg (a), upon the operation of the Circular 
Order, No. 104, of i860, issued by the Judicial Com¬ 
missioners of Oude, which introduced the rule of 
tliree years' limitation to simple interest debts and six 
years to registered fronds. 

Secondly, even if the limitation of three years 
by the Circular Order, No. 104, of i860, applied, 
the case wa^ taken out <of operation of the rule. There 
has been a revival of the right to sue. ^The Respondent,, 
Nawab Imtiazood Dowlah, the debtor, by an acknow¬ 
ledgment in writing, in the letter F. signed tby him, as 
required by sec. 4 of Act No. KIV., of 1859^ admitted 
that the debt for which the suit was brought was due. 
Therefore, the period of limitation of three year#, com¬ 
puted from such adnyssion, had nqt expired when^ the 
suit was commenced. • In that letter he distinctly reedg. 
nizes the debt, and he promises jto payjl by instaJmenta 
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^ • 

of Rs. 200 a month, and so agawi in the letters B. and 
D. he acknowledges the debt. The case falls within 
th^e rule laid down by Baron Parke in Tippets v. 
Seane (a), that in order to take a «case out of the 
Statute of Limitjjtjons by a past payment, it must 
.appear that the payment was made on account of a 
debt for which the^ action was brought, and that it 
was made as a part payment of a greater debt, which 
‘ wa§ the case here, 

t 

Lastly, We were debarred from giving evidence to 
^pove tlieie letters. The lower Court appears to have 
thought that letter F. ’ should have had the seal of 
the first Respondent, and he stopped the case. The 
appeal Court, under section 55 of the Code, could 
have called for further evidence. Upon all principles 
of justice the case ought to be remitted to the Court 
below to admit further evidence. 

Mr. Pott, Q. C., Mr.* T. D. Archihald?^ for the 
Ijrst Respondent. 

The real points are, 'first, upon the genuineness of 
the three letters B. D. and F. * put in evidence, and 
secondly, if they are genuine, whether there is any 
acknowledgment to take tlie case out of the operafion 
of Che* rule of limitation ofr suits, uiyler Act No. 
XIV., of 1859, Of by the Punjab fiode, introduced by 
the Circular Order, No. 104, of 1860. 

• * I • 

First, •there i§ not sufficient evidence to prove that 
Nawab Imtiazood Dowlah was ever liable at all in 
respect’ of*the claim in question, but even if the 
debt* was proved, the right to recover was barred by 
Aot Noi* XfV,, of ,1859, for the Limitation of suits, 

as held by the Court below. • * 

> * 

’(a) I Crom. Mee. & Ros. 353. 
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Secondly, tfce objection of the AppeHants’ Counsel 
urged here for the first time tha* the case is ta&en out 
of the operation of tnat Act, by an acknowledgment,in 
writing b;^ the Nawad, as providerl'by sec. 4 of Act Nd*. 
XJV. of 1859, d^innot now be entertained, ' It should 
have been pleaded. Here, however,* the letters reTied 
on were not proved to be in the Nawah's handwriting, 
nor do they, if proved, make a sufficient acknowledg¬ 
ment of I he debt to take it put of the Act, by analogy to 
the English cases on the Statute of Limitations. Lord 

Tenter den* s Act, 9th Geo. IV,, c. 14, sec,, i, requires 

/ 

an " acknowledgment in writing ■" to take the case 
out of the Statute of Limitations 21 Jac, I., c. 16. 
Ill this case the same construction should be put 
on the word admission " in the fourth section f 
the Limitation of suits'Act as "acknowledgment*' 
in the English Statute. The admission ’* there 
mentioned must show an inverence to pay on request. 
That principle is correctly laid down in Teniler v. 
imart (a). The case of Hart v. Prendergast {b), is 
similar to the present. There a letter in answer 
to an application for the payment of a debt was in 
these words, "T will not fair to meet Mr. H. on lair 
terms, and ,have now oa hope that before perhaps a 
week from this date J shall have it in my power to 
pay him, at all events, a portion of the debt, when we 
shall settle about the liquidation of the balance but 
the Court held that it was not sufficient to defeat a 
plea of the Statute of Limitations. 

If the Appellants felt aggrieved by the refusal to 

hear further evidence^ they should have appealed from 

such refusal, and'nofc now at the last moment raise 

such an objection. e 

( » 

, {a) 6 Bar. & Cr, 603. 14 Mee. & W%Is. 741, 
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Judgment was delivered by • • , 

* » * 
^The Right Hon. Lord CHELMSFORD. 

The printed c^s both of tibe/Appellant and 
* Respondent assume that the questiqn upon the 
appeal is to be governed by the new law of limitation 
in the Act, No. XIV. of 1859. But the last section 
of that Act provides that the Act “ shall not take 
effect in any non-Regvilation Province (to which class 
Oude belongs) until it shall be extended thereto 
by public notification by the Governor-General in 
Council, and tfiat whenever it shall be so extended, 
■•alUsuits within such Province which shall be pending 
at the date of such notification, or shall be instituted 
, within the period of two years from the date thereof, 
shall be tried and (determined as if this Act had 
*not been passed.” In the recent case irom^Oudet 
Saligrhm v. Mirza Azim AH Beg^ (10 Moore's Ind.^ 
App. Cases, 114,) it appeared that the Act, No. XIV. 
of 1859, was not extended to Oude till Julyt .1860. 
As this suit was commenced on the 13th January^ 
1862^, it falls within the * exception, and must bb 
determined as if the Act had not been passed. 

In the case just ^ referred to, in which the question 
arose wKat law of limitation was to be applied, it ap- ^ 
peared 'that since the annexation of the Province of 
Oude various rides of limitation had prevailed. That 
in 1857, Suits of the nature of the present one were 
subject* to a limitation of six ^ears, and to the general 
provi«ions*of Ihe Puftjab Code. TJiat in March^ 1859, 
these rules had been modified by aP Circular^Order, 

»No. 51, which shad ffterwaids been repealed by 
another Circular Oirder, No, 104, dated the 4th 
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7860. An^ their Lordships held that the case before 
theni viras to be governed by the Iast>mentioned' Order, 
Upon the authority of that decision it appears that 
this case'must fsll within the loth of the rules then 
ptpmulgated un\ier*^ that Order. This declares the 
period of limlta^lion to be three ybars all suits 
for money lent for no definite period 'or for interest 
thereon, unless there is a written engagement, and 
where Registry offices existed at the time spch. en¬ 
gagement was registered an<f signed by the party to 
be bound thereby, or by his duly authorized agent.” , 
The rules which were promulgated under this 
Circular Or 4 er were modifications of the Punjab 
Code which previously exkted, and, therefore, it mUy 
be necessary in this case to resort to that Code for 
the purpose of determining the time from which the 
p»riod of limitation is to be calculated, or the cir- 
cumstan'pes which will take "a particular case out of 
t,he operation of the limitation. Having ascertained 
the law to be applied to this case, we proceed to 
consider the question to be decided. 

The suit was instituted by the Appellant, carrying 
on business as a Merchant at Lucknont, to recover a 
balance of iRs. 1 i^zySf 3a. op., principal moneys and 
interest alleged to be due from the first named 

A 

Respondent, on account of advances made to him 
for the maintenance of his family, through *his agent, 
the other Respondent, Hajee Ali. ' , , 

The Plaint was filed on the 13th of Januaryt 1862, 
and the last advance w^s in 1858, consequently more 
than three years before the co.mmencement of the 

bUlt. 4 ^ . • 

Iss,ues were settled by the Judge, the first of them 
being limitation, and the ci^|e was ultimately decided 
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upon the question, whether the PlaiiUi^^had given 
sufficient evidence of an admission of the debt l)y the 
]g.espondent to prevent the application of the period, 
*of limitation to his claim. « 

In order to pj^Qve such an Advc^ssion, the Plaintiff 
. pi^uced three letters marked respectively 5, />, and 
F. J-etter B, appearing by its own date, and the other 
two letters by the post-marks upon their envelopes, to 
• have been written in the year i860; The letter F* 
purports to be signed by the Nawab, but has no seal. 
The other two letters have neither signature nor seal, 
but the envelope of 'D. appears to have been “ dis¬ 
patched by hmtiazood Dowlah Bahadoor from Khis^ 
mrpoor in Calcutta^ Letter F. is stated to have been 
filed with the plaint, but no attempt was made to 
prove • that it was signed by the Nawah. No other 
-evidence was giveh of the letters B. and D., except 
by Hajee Ait, who was» called by the Plaintiff, and 
said B, came to the Plaintiff, not through me, D. 
ditto.” This was perhaps scarcely sufficient to admit 
them to proof, but the Judge received them, and then 
the. question arose whether being admitted they 
did not carry with theih internal evidence of their 
genuineness. There can be no doubt, tlyiit when the 
Nawah left Lucknow his family remained behind, and 
would 'require to be maintained during his absence. 
*Baj€e AU wal apjjointed his Agent by a Mokhtarnamak 
sealed with his seal, in which it is contemplated that 
money -woutd be borrowed fram the Appellant's firm, 
'and Viajee AH besides this authority was armed with 
blank pikcek of p^per impressed with the Nawah*s 
shal, to be used when required. 4 t is not pretended 
that the famil\i were, maintained out of the funds of 
the Nawahf and no other source of supply was ever 
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Suggested ex<;ept that which was derived from 
Appellant. XJnder these circumstances the debt to 
the Appellant was incurred. His claim is for .nothing 
else than* advances made to meet the wants of 


Nawab's family, t^with interest upon these advances. 
The^ Nawab w;as examined upon interrogatories. *He 
denied all knovdedge of the Appellant. Asserted 
that he never had himself, nor permitted any one to 


have, aity monefy transactions with him. That he 
was not aw'are that money had been advanced by tHe 
Appellant, and that nothing was due to him for prin* 
cipal or interest. It is impossible not to agree with 
the observations of the Civil Judge upon these 
answer of the 'Nawab. “That defendant w 4 s 

’ f 

largely indebted to Plaintiff through his old Karin^ 
dahf Hajee Ali^ there can be no doubt, and there is 
much perjury on that score in tHe Defendant’s depo¬ 
sition.” • ^ 

But tfie Respondent was indebted to the Appel¬ 
lant through his agent, is it - at all credible that he 
should^ have been ignorant of the fact, and that know¬ 
ing that his own funds had not been applied tQ the 
niuinlenance of his family,‘ he should never have had 
the cunbsity to inquire from what source the supplies 

w'ere drawn? It is clear that he must have known 

<1 

that be was indebted to the Appellant for thb means 

of support of hi'4 family, and it is most improbable 

that when the debt had grown to a large amount, and 

his own affairs had suWered con.«:iderabiy Worn the 

annexation of the province of Oude, no comm&nica- 

tion should have ta^en 'place between him*and«his 

creditor. Assuming the probabilify, in this state*6! 

things, that something woulcf have gassed between 
« ^ 

{a) Anti, ^ ^72. 
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•* « 

CHern, it wilt be found that the letters hi question are 
precisely thosfe which-might have-•been'expected to be 
written under the circumstances. They are in- the 
Sollowing. terms^; [His Lordship read the letters- 
B.f D.f and oMti pp. 369—37-i*j aid proceeded.] * 
Assuming, then, the genuineness of• these letters to- 
be thus established, tthe question arises whether they 
contain a sufikient admission of the debt to prevent 
‘t^e • application of the perrod of limitation to the Ap> 
pellant's suiL As- the Judges below seemed to regard* 
U^e letter* F, as probably not genuine, and some sus¬ 
picion may r^st upon it, it will be better to confine 
the consideration of this question to the, letters B and- 
V. Their Lordships entertain no doubt* that if the 
question were to be tried- by the rules of English law 
before *Lord Tenterdm^s Act, these letters* offering 
to pay the principal money by instalments, and pray¬ 
ing to be excused from *the payment of the interest, 
wouldtbe an ample acknowledgment to take the casp 
out of the Statute of limitations, and they are not 
aware of anything in the Funjoh Code which would 
lead to a different construction. The Judges in the 
Courts below dealt with the questions- rather sum¬ 
marily, and disposed of the caSe without affording the 
Appellant an opportunity of supplying any deficiency 
Y^hich they found in his proof. But if they pro-, 
ceeded upon the ^Act for the limitations of suits. No. 
XIV, of J-85j,*and both the ^Civil Judge and the Ju¬ 
dicial Commissioner thought that letter F. was out of 
the question, their conclusion^ was right, because letters^ 
B. b.nd 2 ?. being without signature, there was na 
acifnowledgment in writing sigrfed by the par^y to be- 
charged. But that Act not being applicable, and. an 
admission, dl; the debt b^ing all .that was requisite to^ 
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save the limitation^ evhn if letter F. were put aside, 
the letters B. and D* being before the Judges, they 
ought to have considered them and determinoff 
whether they w 4 re sufBcient to prevent the Plaintiff's 
remedy being baWefi. To this consideration their 
minds were neyer applied, and 'in dealing with * 
another point which arose in the rase, there seems to 
have been a miscarriage. It was proved by Hajee 
Ali that the NawaFs brotiier Hadee Alt Khan^ paid ‘ 
the Appellant Rs. 1,700, in two sums, after he became 
agent. The Civil judge appears to have' entirely 
overlooked this fact. But theJudicial Commissioner, 
dealing with jbhe argument that the period of limita¬ 
tion should be calculated frpm the last of these pay¬ 
ments, which was made on the I4lh of July^ 1859, 
observed {a) that "a period of limitation canndt now 
be renewed by a payment unless it be made at a time 
specihcady conditioned.” It *is difficult to understand 
tQ what Code the Judicial Commissioner was reff'rring^ 
when he made this observation. lu the Act, No. 
XlV. of 1859, there'seems to be no provision giving 
effect to a payment on account, or partial satisfaction. 
Tfie Punjab Code, Part 11 , section 1, clause 6, limits 
suits to a certain time*'after the cause of action shall 
have arisen, unless, (amongst other things) the com¬ 
plainant has obtained an admission or partial satis^ 
factions of his demand from the opposite parly.” 

But from clause 7 it appears, that it is not, every 
part payment which will amount to ” a partial satis¬ 
faction of demand” within the meaning of the rule. 
It must be a payment according to a regular*and ton- 
linuouS *course of'deAling, “something tantamounf to 
a,running account. It was this qualification which 

(a) Ante. 2^5. * 
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the Judicial Commissioner probably badjn his mind* 
when he made ^he observation ; but if he meant to 

9 T 

apgiy this Code, and had turned to the words of it, he 
pd>bably would have thought that the payments made 
by the Defendant’s.^agent upon art account, continued 
monthly for several months, ought to be regarded as 
tantamount (at least) to running account, if not 
itself correctly described as a running account. 

* The case has not been ^ properly dealt with, nor 
fully and sufficiently considered in the Courts below, 
in their Lordships’ opinion, it ought to be sub¬ 
mitted to further and* more careful investigation. 
They will, therefore, recommend te Her Majesty that 
the decrees be reversed, and the cases remitted to 
the Court below for trial of the issues between the 
parties.' 
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K^AMALA r^AlCK^N: 


AND 


.,, Appellant 


PitchACOOTTY Chetty Respondent^' 


1st, 2nd, & 
4th Dec. 
1865- 


On appeal ftom the High Court at Ma^ras% 

The appeal in ^his case was brought by Kamala 
Naicken^ the »Zemindar of Ammaya Naickanur^ tl>e 


A-.rUThMsee Hefendaot in a suit instituted by the Respondent 
for a term of against him ip the Civil Court of Madurawhich 

a Zemindarjf, . . ,* 

broughta suit sought relief in the nature of an tnjunctioa 
A,'thlkMor, to prevent the Appellant, as lessor, from inter- 
interfering^ fering with the possession and enjoyment of. the 
with his pos. 

session, which •Present :--Members of the fudicial Committee^ —The Right Hon. 

the**^e”****^ Chelmsford, the Right Hon. the Lord Justice Knight Bruce, 

granted to the Right Hon. the Lord Justice Turner, the Right Hon. Sir James 

him hs B.ln William Colvile, and the RightHon^ Sir Edward Vaughan Willia'kns.. 

consideration ‘ t*. l n * 

of certain Assessor : —The Right Hon. Sir Lawrence Peel; 

pecuniary * c 

advances made by him to B. The relief sought was in effect an injunction 
to restrain B. from collecting the revenue of the Zemindary» The"defence 
set up by B. in his answer was. In substance, that the lease was an 
executory contract, and, being without consideration, could n4t be 
enforced; and was moreover void for maintenance, by reason of* a subse- 
^ent agreement for the advance of a sum of money to carry on a suit,,* 
i^ich agreement had not been carried out. The Judge of the Civil Co^irt • 
adopted this view, and held the lease void. The High Court of Mttdras on 
ap|l^l' treated the case as a suit for specific performance, and. decreed 
execution of the lease, .p'pon appeal the Judicial Committee sustained 
the decree, as to possession under the lease; but* as it appeared from the • 
evidenoe questionabln, whether the transadtion in respect of the lease did 
not really operate only as a loan, and <33 a right to redeem might exist, 
the afBrmanoe was made whh a declaration, that it was<^o be without pre. 
judice tOi the claim fif any) of to which he might be entitled, mnd to 
'WRf quettion which might be raised as to the amount actually advancesl 
h ' 4 iio 'J . ' . „ * 
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‘ . 

firofits of tbit Zemindary, The^ Respondent claimed* iSOf. 
under a • lease, dated the 17th of Septemder^ *851, KA»ui^ 
of the Zeminkary for the teroi of ten years. Naicksn 

Bgr the decree of the Civil Court, Mr. Coltont the Pitch*. 

Civil Judge, held, first, that the lease had been ChbttvI 

n| ^ (% T 

cancelled by a subsequent agreement executed by 
4 he Respondent on the 25th of November^ *851, 
and secondly, that as the transaction, as betu*een 
the Appellant and Respondent, was, in his opinion, 

■of*the nature of maintenance and savoured of cham- 
pejrtj, the lease was not a legal or valid instrument, 
tn^ provfsions of which .could be enforced either in 
law or equity. '*Upon appeal this decree was reversed 
.^*yjfhe High Court at Madras (consisting of the Chief 
Justice, 5 ir Colley Harman Scotland^ and Mr. Justice 
Slrang^, and by that Cdurt's decree it was declare d, 
that the Respondent^was entitled to specific perform¬ 
ance of the lease and to tlj® possession and enj^oyment 
of thef,Zemindaryf under the terms of the leade. The 
present appeal was from, this decree. • 

Thft case of the Appellant was, that as the'agreement 
of the 25th November^ *851, was proved, and the 
Respondent having failed to pay the money therein 
mentioned, the* lease under the circymstances became 
forfeited* and void; and, therefore,*that the decree of 
the’High ()ourf was unjust in decreeing specific per-* 
formance of the lease. On the other hand, the Respon¬ 
dent insisted that the lease was*valid and the agreement 
a fabricated document, and submitted, that the objec¬ 
tion % of champerty and maihtenance, even if raised 
U|;ib|t the pleadings, Were not sustainable. 

The substance^ of the J>Ieadings and evidence appear 
flufiiciently in> their Lordships' Judgment. * 
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* « 

The JAttorney-General "(Sir /?. Palmer, Q. C,) 

, Mr. W. ff, MehUl, and Mr. j: V. Mayne, ‘ 
for the Appellant; and ' ^ 

Sir 'piV«s, Q. C., and Mr. W. W. Macke- , 
ton, for tne Respondent. », r 


aist Dec, Their Lordships’ judgment was«pronounced by 
1S65, 

The Right Hon. Lord Chelmsford. 

The original suit out of which this Appeal 
arises was instituted in the Civil Cotirt by the 
Respondent; for the purpose'of obtaining undisturbed 
possession of a lease of the ZeminSary granted to 
him by the Appellant, the Zemindar, ; • 

The lease, which is dated the ajth of SepiemBer, 
1851, recites that the Appellant had leased out to the^ 
Respondent the whole of the ZSimindary for a period 
of tent years from Fusli, (answering to the year ' 
1857, X.D.}, and had fixed the amount of lease at 
'Rs. 19,000 per annum. It then directs that out of 
the Rs. 19,000 the Jessee should par the pesh kist of 
the Zemindary, at Rs. 13,961. 8a. 6p., and c.ertain * 
ether expenses, amounting*' in the whole to Rs. 167469. 
8a. 6p.,'and that out of the amount to be realized 
during the ten years at Rs. 2,530, ^a. 6p., after de¬ 
ducting the Rs. 16,469. 8a. 6p., Rs. 3,000, which the 
“ lessor states " I have up to this day ‘borr/)wcd ffo'm 
you under the Bonds executed to you. by me and its 
intereist," should be patd (for this is cleavly Xliat was 
intended, although the sentence is not complete); 
and it then procce^ds thus: that if Itancaffojd to 
pay the same before, the lease of the Zemindary a halt 
lake effect in Futli, 1267, ‘you shjould rweive the. 
plrin6ipal and interest; that t should also pay the 
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said amount if demanded by *you; that «even if tti'e 
said debt may be thus dischargod, still you \i\yuld, 
ii^thout any objection whatever, enjoy the tease t>f tbe 
Said Zemindary for the said ten years.'in consideration 
of the assistanc^-you have donb to me; that as you 
have at my request agreed to lend me Rs. 18,000, in 
order to discharge 4ny debts, and you should, after 
getting possession of the said Zemindary^ lend me 
Rs- • 5,000, in Fusli, 1267,’ Rs. 5000, in the following 
Fusli, and Rs. 5,000 in the next following Fusli ^ 
^d should credit for these sums, and the said sum of 
Rs. 3,000 (ii\ the event of it not being paid before 
the lease takes effect), the aforesaid annual residue 
2,530. 7a. 6p.; that in the event of my not 
requiring the said loan, you should deduct the said 
sum of Rs. 3,000 and its interest from the amount 
tb be realized by you for the debt at Rs. 2,530 per 
annum, and pay me the remainder annually^'^ The 
Appebant, on the same day, executed two Bonds to 
the Respondent, one (or Rs. 2,000 and the other for 
Rs. I, 00. The Bond for Rs. 2,doo is in these*terms, 
“To* meet the cost of suit now instituted by me, and 
the* demand* of Ramakrishna Setti by means of pre¬ 
cept, &c., 1 .have up to this da1;e borrowed of you the 
sum of Rs. 2.000. For this sum of* Rs. 2,000 and the 
interest thereon, at l per cent, per mensem, 1 have, 
rented out to yqp my Zemindary for a term of 
ten yej^rs^ from FusH^ 1267, ^and executed a lease 
specifying the amount of the rent to be Rs. 2,530. 
7a. 6p. per year: therefore,you should credit this 
rent*amount towards the principal and interest in 
queltion.. If you requirp the said principal sand in¬ 
terest before the said Zemindary is put in ,your 
• possession in PusU, 1267, I shall pay them, and 1 
' X—51 
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|l c 

shall also, discharge the said debt if I could get 
coii^ Although tlys debt may be discharged as 
aforesaid, yet there is no objectioil whatever Jn 
your enjoying the lease, of the, said Zefnindary^ 
u(kder the termj of the lease, for a term of ten 
years liOtn Fusli^ ^?267." The Bdnd for Rs, itooo 
recites the execution of the bqnd for l^s. 2,ooo, and 
in all other respects is exactly similar. In addition to 
these securities the Appellant on the same day. (thd 
17th of September^ *851), issued an order to the in¬ 
habitants of the villages in his Zeminda^y^ recitipir 
the lease to the Respondent from Fudi^ 1267, to Fusli 
127b, directing tlfein “to continue to pay during the 
said Fush to the said Setpiar (the Respondent), br ‘ 
his agents, all sorts of revenue, and place themselves 
under his orders." 

C> « 

Upon the arrival of the term at which the Respon¬ 
dent became entitled under'the lease to the possession 
of the revenue of the Zemindaryt he sent th^*above 
order of the Appellant to the inhabitants of the 
villages, but found*that the Appellant had issued a 
counter order, directing them to send to himself the 
clillections and accounts. * * 

The Re^ondent thereupon instituted his suit in 
the Civil Court of Madura^ praying for a decree 
^adjudging the Defendant not to interfere with and 
prevent his enjoyment of all the • incomes of the 

Zemindary, * _ 

.* * *» 

The Plaintiff in his plaint recites that having 
obliged the Defendant ^by lending him Rs. 3,000 On 
the 17th of September^ 1851, in relief of th*e digress 
which Jie had blen* subject,to, he has leased odt to 
him the whole of his Z^mtndary^ <and then sets out 
the stipulations in the lea^e, and after* stating the 
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• • 

iakid 6 f ord«r to the inhabitants of the ^village of 
the same date, he alleges that he had sent a copjs of 
the Defendant's takid with his own takid to the 
villagers who had admitted them, but *that Defendant 
had sent a counter ord'*?, and had •thi^^s prevented him 
froiti holding according to the terms of .the lease, and 
he prays for a decree in the terms above mentioned. 

The Defendant by his answer alleges that the 

Plaintiff, a Merchant, has, with a view of defraudmg 

the Defendant and getting the agreement in question 

Jfrom him^ by holding out to him hopes of pecuniary 

and other assistance, ejfecuted separate documents ta 

the defendant’s men, and having thus jgained them 

.ovier and caused them to persuade the Defendant. 

has thus fraudulently obtained the agreement in 

• 

question. 

• That the sum of Rfs. 3,000, which is said to have 
been advanced to the Defendent by the plaintiff for 
the agteement in question was never paid. I'hat the 
Plaintiff has entirely omitted to mention in his plaint 
the stipulations of the document^ passed respecting 
the same, and the documents passed in pursuance 
thereof in regard to certain*other transactions, as alta 
the stipulatio'n of these documents by^ which the 
Plaintiff is bound to do certain acts.* 

The Plaintiff in his replication denies that the lease 
was obtaivd by holding out any hopes to the Defen¬ 
dant, or by executing any documents to the Defen¬ 
dant's mbn a§ alleged in the answer. And as to the 
Rs^ J,ooo not having been paid, he states that the 
Defandaift has not only executed a* Bond for the sum 
of*Rs. 3,000 vAiich'is said in the plaint to have been 
lent to him by«the Pjaintiff, but has also acknow.* 
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lodged bis (Detetvdant’^ receipt of tiie s&ine in tW 
said lease* 

And fastiy, the Defendant by bis rejoinder states 
" that about seve;i years ago the Plaintiff; with a vieW 
of obtaining a lease, of the Defendant's ZemmdarYy 
anld breaking his friendlship with Mr.* fondeiair, MTho. 
had obtained vc»dzaradaT and' had hel’d dealings with 
him at the time, caused the Defendant to institute a 
suit ag^st that gentlemaov and held out to him' 
hopes of pecuniary assistance for that suit, for the 
precept to which the Defendant was then %ible, and 
other necessary expenses. That the Plaintiff 
also caused the Defendant’s men and friends (whomt 
he gained o^er> to pei^suade the Defendant, and. 
having thus obtained the lease has executed separate 
agreements to them, giving them certain shares iia 
the said lease as follows, viz., one eighth share for the 
Defendant’s manager, MuHaya f illai, in the name of 
his youhger brother Mayandiya Pillai\ one thirty- 
second share for bis Rayasam {Clerk), Sui^amaniya 
Pillaif in the name of his brother-in-taw, S^nkara^ 
lingam Pillai ; five thirty-second shares for his friend 
Veradaya Nafk^r \ and five thirty-second shares for 
Kaiaryar Kovil Chellama Ayar, a friend of both the 

H 

parties, in the namp ©f his son, Atyairaya/r. These 
particulars came to> the Defendant's notice lately. 
That the Plaintiff obtained two Bonds from the 
Defendant (on the date of the said, document) for the 
sum of Es. 3^000, which he required at Itie time, but 
paid him only Es. fiooatthe time. With the ahd of 
his money r Defendant instUpted a 'suit^ agaimsf 

the said genttemandn No. 4 of 1^51, *on. Che Se*of 
this Court for Rs, 23,000. The Plaint iff has stth4»e\ 
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quently paid*to the Defendant only Rs. 5a on on6 
occasion, and Rs. 500 on another occasion] and has 
executed to him an agreement of the 25th of Novem- 
hir^ 1851, to the effecjt that if he shquld fail to pay 


the rest of the amount within ^veMays, he would 
return the ieits^ and bond, and receive baek the 
amount advanced by him. The Plaintiff, who failed 
to pay the money within the said time, having been 
demanded about the same, h^s stated in the presence 
of certain mediators that he would, according to his 


j^ounger brother’s advice, re:)urn the said lease &c», 
and that the said sum of*Rs. 1,000 and odd should be 


paid back. Accordingly, the said amount was ready, 
affd the Plaintiff was searched for, but he could not 
be found. The Plaintiff having failed to give any 
pecuniary assistance according to his positive promise 
and concealed himsdlf, the Defendant was obliged.to* 
pay Rs. f,ooo and odd for Madara Ranmkrisina 
Chetti^s precept through Mr. Fondclair^ and to with¬ 
draw the said suit No. 4; and the Defendant's grove 
of tamarind trees and karamal^ (ta^ks), which can 
yield Rs. 5,000 per annum, were sold at auction.” 

From the singularly Idose and inexact character 
of the pleadings, it is scarcely possible,to discover 
what were the precise questions intended to be raised 
between the parties, and no copy of the issues is to be 
I'ound amongst* the^ printed proceedings. 

It is a clear,‘however, that two of the main questions 
of fact to* bef' tried were: * 


FirSt, whether the lease of 17th ol September^ iSStr 
was, ebtaifi^d by pndue tnffiieftce; and, Secondly^ 
whether the documents of the 25tbof If member^ 

, was a genuine document. 

Aaother question arose as to the pay merit of the 
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Rp. 3000^ by, the Pljiotitf to the Defendant, which 
akhr^ugh not decisive of the suit, has yet an important 
bearing upon the genuineness of the document- up^n 
which thehase principally, if not altogether, dependedT 
The Plaintiff re^ed*^ the proof of this case entirely 
upon the lease .of the 17th of September^ 1851, and- 
the two Bonds‘of the same da^e executed by the 
Defendant, in which the advance of the Rs. 3000 
before the,execution is distinctly admitted, and also' 
upon the order to the inhabitants to pay to the lessee 
or his agents, after the commencement of 'the leas£. 
the whole revenue of the Zemindary. 

The Defendant, * in support of the allegation in 
his rejoinder, produced a document, dated the 25th Cft- 
Novemher, 1851, and purporting to be attested by 
three witnesses, and to have been engrossed by one 
Appavaiyar of Madura. And ?ie called five wit¬ 
nesses 1*0 prove its execution. Of these, two were 
the persons whose names appeared as attesting wit¬ 
nesses, the third name being that of a person’ who 
was proved to have been dead several years, and 
another was A'ppavaiyar, the alleged writer of* the 
document. All these five ‘"witnesses swore to fhe 
execution of^ it by the* Plaintiff in their presence. 

In addition to the.^evidence, four of, the witnesses 
stated in almost the same words, that “ the Plaintiff 
did not act up to the conditions (^f^ the agreement. 
That as soon as the term of the agreement bad 
expired, the Defendant* sent for the Plaintiff jand 
asked him to receive back ^ the w6ney and returii the 

lease and the Bonds, That the . Plaintift s8id in k 

* # 

week he would setid'for and return the documents 

♦ • 

and receive back the money.’* . ■ • , 

“Upon the case thus presented the CifU Judge of 
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Madura dismissed tk« suit on* the graund that the 

alleged ‘ lease was an executory contract, and being Kamala 

wjthout consideration could not be enforced, and also , Naickbh 

that the transaction was void for maintenance*. Pitcha. 

Upon appeaMo the High Court pf Judicature the Chbttv, 

•objections taken ^ by the Civil Judge were overruled, 

anci the case remanded to him to be disposed of upon 
« 

its merits generally. It is perhaps unnecessary to 
’consider the objections upon which. the Civil Judge 
originally disposed of the case. They were very 
i^slightly .aHuded to in the argument before their Lord- 
ships, and are not entitled to any weight. On the 
return of the case to the Civil Judge^ he decided 
—Tipon the merits in favour of the Appellant. He 
thought there was no Cjause to question the truth of 
• the evidence and genuineness of the document of 
the 25th of November^ 1851, that the lease of the 
Zemindar^ was cancelled by it, and he, therefore, 
decreed that the Plaintiff’s suit be dismissed. Upon 
appeal the High Court of Judicature reversed this 
decree, and gave judgment that the Pijaintijf was 
entit 4 ed to specific performance of ihe lease, and to 
the* possession and enjoyrnent of the Zemmdary under 
the terms of such lease. '* , 

Before proceeding to examine the grounds of this 
decree, their Lordships cannot refrain from animad; 
verting upon th$ inaccurate and inartificial character 
oi thq pleadin|;s in this case. 

lUie plaintiff's right of action depended entirely 
u]^n the lea!>e, which etititl,ed him to possession of 
tte* Zvmindary\ ^d if that possession had been 
u^rped. by the Zemindj^r, the Plaintiff ough^ to have 
brought ejectmtnt. The prayer of his plaint seems 
rather to be for an injunction to restrain the Zemmdar 
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(tom co]l«pting the re^/enue of his Z^mindary, against 
the fterms of his o,wn authority to the Plaintiff. But 
the High Court of Judicature appear to treat the 
suit as one for ‘specific performaoce, which it could 
nojk be if, accor^jing: to. their opinion, the lease was 
not an executory; contract. It is dlost desirable t^at* 
such laxity of pleading should be,discountenanced, as 
it imposes additional difficulties in the decision of a 
case like the present; where the utmost precision and' 
accuracy were necessary in order to bring the parties 
tor distinct issues. 

It is evident that the whole case ^ultimately re¬ 
solved itself into the proof of the genuineness of the 
document of the 25th of November, 1851. 

This question is involved in considerable difficulty. 
On the one side there'is the positive testimony of 
five witnesses, who swear to the execution of the 
document; and on the oiher, there is negative 
evidence of the strongest character arising from the 
great improbability of its ever having been executed. 
It musty however, be borne in mind that the onus of 
displacing the Plaintiff’s case rested upon the Defen- 
daht, and in support of his' appeal he ought to be 
able to show that the fevidence he produced was no 
unsuspicious and ' .satisfactory that • the High Court 
of Judicature were not justified in malting a decree 
against him. 

The Plaintiff’s evidence merely consist’e'(| (4 the 
lease of the i7fh of September, 1851, and of the 
contemporaneous Bonds, ^nd the authority from the 
Zemindar for the collection of the revenue* The 
Ddfendapt rested * hi$ defence on three grounds 
first, that the lease was fraudulently f^tained by 
PUmtiff by means of bribing the Defendants servants 
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• • 

Md friends *to exert their iniiiienqe to »persuade him* 
to grant it $ secondly, that the whole of <the Rs. 3^000, 
the consideration for the lease, was not paid, but 
ohly Rs. 1,052, by three payments; and, ttfirdly, the 
agreement of the a5th of November. 1851, by which 
the* Plaintiff agreed to return the lea^e if he did not 
make payment of the residue of the Rs. 3,000, within 
five days, which he failed to do. 

* With respect to the allegation of the improper 
and fraudulent mode in which the Plaintiff obtained 
J.l.e lease, tit is unnecessary to say more than that 
the Civil Judge thought it was not supported by the 
evidence. • ^ 

•^he question as to whether the whole of the 
Rs. 3,000, was advaticed requires a litte more con-* 
*slderati6n« The Plaintiff relied entirely upon the 
edtoppel arising from the statement of the advance of 
that sura .in the lease and fhe Bonds. * 

The*,Defendant proved that ihe Plaintiff paid onijr 
Rs. 500 on the date of the execution of the Bonds, and 
that when the agreement of the* 25th of ^ov§mher^ 
1851,* was executed, a further sum ot Rs. 500, was 
paid. If the genuineness* of the agreement of the 
25th of November, 1851, was esiabl>s!)ed,,it expressly 
states that Rs. * 1,052 only had .•been paid, ft U 
difficult to reconcile the mpde in which the Plaintiff^ 
conducted *hts suij with the idea that he had really 
paid Ijie, Rs.* 3,000 to the Defendant. He is a 
Merchant at . Sfadura, keeping Books, as a matter of 
ccnhse, in which all his transactions would be entered. 

. He ftaight have presented himself as a witness, have 
proved the advance vf the Rs. *3,000, aqd have 
* vouched the entvies ii> his Books in support of his 
ctddence. Tliis course of* proceeding would not only 
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fmve e^abjished the honesty of his case, but have 
gone*"very far to show that the agreement of theafth 
of ^o’&etnhey^ statement of the advance 

cf only Rs. 1,052, could not have been si^jned b} 
higi. , « 

But notwithstanding the prejudicfi which arises*^ tO* 
the Plaintiff’s case from his mot appearing as a 
witness to facts peculiarly within his knowledge, and 
especiafly to disprove his * signature to the document' 
of the 25th of November, 1851, that document is 
stilt exposc'd to ait the improbabilities which suvroui)d 
it on every side The Defendant's case represents 
the Plaintiff so*' anxious to procure the lease in 
(Question that he bribed th«? Defendant's servants afiu 
friends to assist him in his endeavour to obtain it ; 
and yet, hucieeiliiin in flis object, as having agreed a 
little more than twu inoiiih alterwards to surrender 
the rigffjt wtULh be iiad acquired by such irapropct 
n^eans, upon non payment of a sum of Rs. r 1,948, 
within five day^, and as having been unable to raise 
such a'Comparatively' small sum to save this valuable 
interest fiom forfeiture. 

It is a circumstance woithy of remark that the 
lease was rtgs-iered im nediatcly alter its execution, 
hut the allegetl ilbcument of the 25th of November, 
was never registered at all. Notw, althoughJt 
might not have been one which it was ^^ibsolutely 
necessary to register, yet vVhen a lease was^recorded 
which so seriously affected the interests of * the 
Zemindar, it might have been eXpeetpd that *ati 
Jhstrument which^ ffve days aftiSjr its execution 'If^’d 
actnafly "put an end to the lessee's right to the leas%> 
would, h^ve been placed upon the fester a 
of drdtnary prudence and 'pr<;paution, 
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One jjircttirwtance oC imprpbabUity.suggested 
the High Coijrt of Judicature must be dismissed as 
iiaving arisen from a misapprehension of the facts. , 
They say, “ The lease in issue wa» on a'stamp, the 
instrument to canned it is on uastamped paper; and 
Is highly improbable that the precautions taken in 
this respect to fortjfy the lease should not have been 
adopted to strengthen and place as far as possible 
*beypnd question an instruipent obtained to make void 
tlie lease, if such instrument were genuine.” The 
..fact, however, is, that both the lease and the instru,- 
" meat w'ere originally ^vithout stamps, and upon both 
the penalty was paid for stamping thj^m to render 
•Mwm admisfsible in evidence. 

But a further improbability arises from the cirr 
* curostance that after the Defendant had obtained this 
instrument, and th*e terms ©f it had not been complied 
' with, he allowed the le»se and the Bonds Jo remain 
in tide Plaintiff’s possession for upwards of six years 
without any attempt to obtain them from him, except 
what he states in bis rejoinder, “ Tbat^ the^ money 
' he was t© pay back was ready, and the Plaintiff was 
searched for and could not be found.” Tl>erf is 
no evidence of this alleged fet, mid , it is highly 
improbable tha^ the Plaintiff, who was carrying on 
busines’s at JlMura, should have eluded the Dcfen; 
Want’s s«Voh^ di^ring so many years. But if he was 
thus' continually endeavouring to escape the fulfilment 
of his’ &nd%Vtaking, it is the more extraordinary that 
the ^’Defendant should not have instituted a suit 
agMnst "him to cogipel him* to jdelivcr up the lea^e 
ibfi Bonds upon payment .back of the money tfe 
. bad received,, and wjiich alleges that he was^ ready 
to pay. • 
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But all thei^ ifnprpbal^Uities are as aotlvingi bi 
cotnparisoo with tiiat which arises from the conduct C| 
the Defendant in the present suit. The object ^of 
this suit if) to obtain a decree to'enable the Plaiatiifl 
tocohect all the ^revenue of the Ztmitidary to which 
he claimed to^be entitled under life lease granted to 
him by the Defendant. ^ 

If the Defendant’s case founded upon the docu¬ 
ment in question was a true one, he had shorthand 
conclusive answer to the Plaintiff, and it is not 
unfair to presume that it would at once diave'beeijL 
brought forward, ft is not pretended ^ that there Is 
any distinct ^allusfon to such a document in the 
Defendant's answer, but certain vague and doubtfCt 
expressions are relied upon, as showing that it must 
have been In existence* at this time, aHbough not 
specifically mentioned. But if this were the case it 
is most unaccountable, that the Defendant shmild 
have left this complete answer to the Plainttif’$, case 
to the last stage of his pleadings, and even then 
have iptrojuced it almost incidently as part of a 
narrative of the transactions between them. 

One other circumstance may be . mentioned as 
prejudical to the notion of this being a genuine 
document. The Defendant himself psit in evidence 
a Bond, dated the tst of September^ 185^, executed by 
Mutta Pillai to the Plaintiff for the payment of a 
sum of Rs. aS'), within ten months, ,from "t^‘e profits 
derived from one eight, share of the Zemindary^ 
and Itom 'the income of ^ his own lands. The lease 
'of the Zemindary was to commence in 1857, tfid 
PJltm would tb^n be put* in possession of'ws 
thavc, Afutia Piilat was the managet^ of 4lie Defen- 
dani, and it U hardly possibles to bebeve that if the ^ 
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docuniient in question • had ejrer bee^ executed ft 

shduld ‘ have .been unknown to and that^ he 

should have been dealing with an interest in 1856 

'ftrhich had ceased to exist in 1851. • 

All these stronig improbabilities* tl^e Defendant had 

' 4o* overcome before he could fairly expect that reliance 
« 

would be placed up^n witnesses, however numerous, 
to the execution of a document upon which bis own 
'Conduct bad thrown so much suspicion. All (he 
facts were within his own knowledge, and yet be 
^did not,te<nder himself as a witness to strengthen the 
evidence which both from the station of the witnesses 
produced by him, and from lhe*genej:al character 
their testimony, is extremely untrustworthy. No 
satisfactory explanation was even attempted of any 
• of the * extraordinary circumstances accompanying and 
following the supposed agreement, and the effect of 
them is not to be weakened, much less avoMed, by 
the <l^bservation of the Civil Judge, that “ there is no 
accounting for a native's acts.'^ Their Lordships 
think that the High Court of Judicature ,werp war¬ 
ranted in their conclusion, that upon consideration 
of 'all the circumstances * affecting the credibility "of 
the witnesses and the whole of the evidence, together 
with the probabilities and improbabilities of the case, 
the document^ad not been proved to be a genuine 
and binding tnsf^i-ument/’ 
in adojjting*this view their Lordships are' anxious 
to preserve'"to the Appellant all the rights which 
arose^ tothe Zemindar out ^of his dealings with the 
. Reapohdhnt/ Although the Respondent may be 
' entitled, to possession under tbe*leake, yet tt«may be 
^ 9 at least questionable .whether the transaction did not 
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operate merely as a sncunty for the moocy a^ivaaced, 
and Agreed to be advanced, and whether the Zemindetr 
woaUl not have been entitled to redeem. Again, 
the unwiflingneos of the Respondent to appear asli 
witness, knowing that it was not only asserted that 
he had not advanced the full sum agreed upon, but 
also that he was charged with itpposition and fraud, 
makes it extremely doubtful whether the ZemindaP’ 
ever received the whole amount of Rs. 3,000. Their 
Lordohips will, therefore, humbly recommend to Her 
Majesty that the decree of the High Court of JudJ^. 
cature in favour of the Respondent lor possession 
of the Zcmindary' under the terms of the lease be 
affirmed with cos=ts, but with a declaration that 
to be without prejudice to the claim for redemption 
tif any) to - which the Appellant may be entitled^ 
and to any <piestion which may 'be raised as to the 
aibount' actually advanced to the Zemindar by the 
Respondent < 
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PrAnkishen Paul Chowdry • Appellant ,. 

AND 

Mothooramohun Paul Chowdry Respondent.* 

, • 

• 11 

On appeal from the Sudder Deivannv Adawlut 
. * at Calcutta. 


^ThE parties to this appeal conslitute’H a joint un- 
divided Hindoo family. 'The suit was hroiiebt by 

An adult 

the Appellant in the ZiIlak Cowri at Nuddea brother, a 

bis brother, Nohokishen Paul, deceased and now ”j,Sinrundi- 

represented by his son, jthe Respondent, to ^recover, f^mny^nconT 

after .crediting the Defendant with certain* moneys soquenceof 

paid, *a balance of Ks. 8,244. 8a., together with irf- rated 

terest thereon, making together Hte aggregate sum of ' 

Rs. 16,489 alleged to be owing from him, in res'pect of partition of 

the.moiely of the purchase* money of a Piitnee Talook\ mJdc!S 3 and» 

after an account taken of thg reception of the rents 

* each member 

'* Present • Menrl'ers of the Eight took hi*share 

Ploa. Lord Chelnyford, the Right Hon. Sir James William Colvil^ AftSVahirt 
and the Right Hon. ^ir Kdward Vaughan tVillimns. separationitbe 

Asvssor: The Right Hon. Sir Lawrence Peel. turn!^*to*the 

• * • ’ * family,^ and it 

was by a deed of Vngshoputtur, or settlement, agreed that the acquisitions 
made by the elder brother during the separation should go into the joint 
^ funds. During the separation the elder brother purchas^ a Putnee 
Talfi&k Held that the reunion* of the brother to the family remitted 
him to his'former status, i^s a member of a joint Hindoo family, and 

* that he was entitled to share in the purchase, as* it must be presumed to 
have been made put of the funds of the joint estate. 

JThe presumption of Hindoo law is, that propiirty not shown'' to he 
separate is joint, anij the anus probandi hes on the party claiming it a* 
.separately acquirecT. 
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(}f the family^ property in which it was alleged the 
App«^llant ‘and Nobokishen Paul Ckowdry held equal 
undivided moieties. 

w 

The Respondent's defence was, that the Putn^ 
Talook had been purchased out of the joint fatuity 
acquisitions; and upon that issue the case was tried- 
by the Princi(>al Sudder Ameen. The suit was 
dismissed by that Court, as well as by the Sudder 
Dewantiy Adatelut to wliich as appeal was made, 
and from whose judgment ttie present appeal was 
brought. ^ 

The question turned upon the effect of the evi¬ 
dence adduced. The general facts, as well as such 
parts of the evidence essential to the comprehension**^ 
of the case, will be found in the judgment of their 
Lordships. , ‘ • 

Mr. Rolt^ Q C., and Mr. Leith, for the Appellant,' 
Coiiteiided, th it the case miade by the evidence 
was, that the purchase of the Putnee Taloqks in 
question was made by the Appellant, and that 
the Respondent was a sub purchaser of a moiety 
from the Appellant; thereupon he became liable 
for the payment of one moiety of the purchase 
money, and that though the Defendant pleaded that • 
the purchase money was paid by the Appellant out of 
their joint moneys, and, therefore, nothing was due 
from him in respedt of the sub-purchase, yot he ha 4 
iailed to establish such fact by evidenee*,'and^thpy in¬ 
sisted that the Respondent was estopped from entering 
into evidence on that point by a‘ deed of Ungshd- 
puiiur, or settlement, on the a,$|h of 194$, 

made between the Appellant^ and the Respondents 
father. 
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The Attorney-General (Sie JR. Painter^ Q. C,), 

and Hr. W. MeUoillf^ appeared fof the 

Respondent, but Were not called upon by their 
Lordships, whose * 

•Judgment wss**delivered by 

The Right Hon. Sir James W. CoLVlLE. 

Their Lordships are oC o|>inion that no ground has 
tfeen shown for disturbing either of the decisions 
below, an^, therefore, they do not think it necessary 
to call upon the Respondent's Counsel. 

The case tdrns almost entirely .upon the contruc- 
„tjon to be given to the deed of Uhgshobodhareet 
Puitur. That deed not 'only defines the rights and 
obligations of the parties, but it contains a narrative 
of the facts of the ease upon which we can rely, as it 
is a statement in which h|pth parties joined, at a time 
when there was apparently no difference* between 
them! * 

It appears, then, from that d^eed, that this was a 
joint Hindoo family, consisting of the Appellant, and 
the Respondent, and a younger brother of the half 
blood, who- was a minor, and is since deceased. 
They were, inwall respects, a joint and undivided 
family/ In the year 1254 B. E., there were disputes 
Between ^he adult brothers, and they separated, but 
there was no regular partition of the estate. The 
effect th% separation was *that the lands remained 
undivided, but each brother, being no longer a 
member* of a joiivt Hindoo family, took his share 
dl^the rents. . * 

It appears from o,ther parts of the Record, and 
although it* is not very distinctly slated In the* deed, 
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It-wouH aimost.follow from tha nature of the case, 
'Pbankishen that tjlie younger b/ether had then a large claim 
QuoivoRy against the elder brother, who had been the manager 
-Mothooram- estate, ift respect of the rents and profits* 

received previons, to the partition. That is stated 
'Ciio;^DRv. distinctly in the judgment of the* Sudder Court, 
where the judges say, “ We fipd that the Plain¬ 
tiff’s Pleader admits -that up to 1253 his client, 
as elder brother, made all the collections, and 
held afl the joint funds of the family. That 
although a separation took place in t'25,3, and 
‘the Plaintiff was bound to giVe a full^ and honest 
account of hi^^ management, no such accounts were 
ever rendered for the satisfaction of the brothe 
Defendant.” 

The separation of the two brothers continued for 

I 

little more than eleven months; they then agreed to' 
come together again, and this deed was executed. 
The deed states that, during that period, the fider 
brother had entered into a treaty for the purchase 
of the .Putnee Talool, the price of which is the 
subject of tiie present contention; and further, that 
the' youngest brother having died, and his mother 
having taken his 'share by inheritance, PrankUhen 
Paul Chowdry ha'd purchased that share from her, 
subject to an annua) payment of Rs. 1,2010. " ^ 

On the reunion of the two brothers^ which**of itself- 
remitted them to their f9rmer status as metpbers of 
a joint Hindoo family, it was expressly agreed^that 
those acquisitions which the elder brother^ had made 
whilst the separation tontinued, shcruld all go mto the 
joint fued, and tlie ‘deed provides the terms upt>a 
which tl»at should'be done. * * 

s V 

Now, the material parts of. Uie deed with respect 
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to these transactions are thes<;r first, there is a recfta! s86s. 

'* that' I, hranhishen Paul Chowdry^ by*contracting 
loans, negotiated to take in- Putnee Turruff Munseb- Paul 
pore and Dehee Rajapore, henamee ia the name of ray *, 
relative, Sumboodchunder Sinffb, inhabitant of Dow~ ^^oh^uiT^” 
hitgunge, and*ai1vanced the byana, or earnest money.” Pau*« 

^ ^ vk H Qj|RvJ1X«« 

Then it states, ” Afterwards a settlement was effected 
between tis brothers, and again the entire property 
came into our tjmallee ^po^session, as it had been* 

*before, and the Putnee See., that had- been recently 
purchase,d also came under the tjmbllee settlement, 
and of the balance of the consideration or purchase 
money of tfie aforesaid Munsebpure, &c., taking no* 

,'jiPutneey some was paid* by us two (rom-^ out private 
funds and some portion by loans raised hi bonds given 
by us respectively, and by granting durputnee pot tabs, 

• and we obtained “a Pottah of the said Putnee, and 
both brotliers remained in ijmallee possession, having 
taken from the afoiesaid Singh an ikrar dr acknow-# 
kdgment of the benamee ; at present we two brotifers 
have brought under ijmallee the enure hereditary and 
acquired property, and that which has Leen recently 
acquired as putnee, andali real and personal property,, 

• 

have made this condition ajid settlement that from 
hence the whole is to remain ipn^llee, and that such 
property of the share of Ramkishen Paul a.s k Pran- 
^kishen ^aut, had purchased and held unrier a per¬ 
petual Pottah was likewise to become ijmallee and 
held* bj' its in poasesston thequal shares, and that we 
tweP brothers will pay the profits of the said property 
tc^our step- mother^ and tlial whenever we, or our heirs, \ 

Share and take the aforesaid .and other property, we, 
or our heirs iq such c*ase, shall equally share and take 
our said <l«cea.sed half broihei’s pioperty, aAd not 
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more, and fehe sbare» of the same sbalt never be, 

f 

more or lefk.^’ 

In^short, it is eicpressly provided that the entire 
property, twbetl^er ancestral, or then acquired), 6** 
thereafter to be acquired, is to be pint, and enpyed 
in equal moieties. Then follow certain directions 
for the management of this pint estate, including 
provisions for giving the elder brother a larger share 
in such management, all of which are immaterial to 

- L 

the present case. 

Ihen follows that which appears to their/..ordships 
to be one of tlie most important provisions in the * 
deed. It is to this effect, All the niotiey that has 
been borrowed on our joint Bonds, and that whic||^, 
1 , Prankishen Paul, had borrowed during the time of 
our separation, on bonds given in my own name, and 
which said money has teen paid us the consideration 
or purchase money lor the ^outnee of Turruf Mun^ 
sebpore and Dehte Rajapoore, shall all be accounted 
as our ijmalke debt, and the said i}maltee debt shall 
be liquidated by U6 out of the profits of the ijmallee 
property As their Lordships understand jbhat 
stipulation, it provided that whatever Prankishen 
Paul had boi rowed on Bonds given in bis name, 
or whatever the t^o had borrowed on their Joint 
security, in order to provide the consideration money ' 

p*aid for the purchase of these tvvo ^utnef.s, should 

« 

be a charge on the pint estate, and- should be 
liquidated out of the joint .property ; but they can 
find in that no provision whatever for the repayAient, 
out of the joint property,*' to the elder brotherv of any 
lunds wbich he might have advamied, or might bash: 
alleged tliat be had advanced, on thp same account, 
out ot his private money. The deed is,u upon that 
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point, entirely silent, and, as one of their Lordship§ 
observed in the course of the argument, iV would be 
a strange thing to infer from this sil iice an implied 
promise to pay the sum sought to be recovered in 
this suit. • 

Then follow pxbvisions to which we shall after¬ 
wards refer, providing for the event of a subsequent 
disagreement between the parties, and a second 
p irtition, and then comes this stipulation :—No 
paVty shall make any claim hereafter upon the other 
oil account of any cash having reference to the 


former ijmalltA period,* that is, tor the time anterior 
to the year 1254 B. S. /, Prankisken Fault have no 
ctaim upon you, Nobokisken Pault on account of the 
price of the real and personal property of Ramkishen 
PauPs *sbare, for which 1 had obtained a perpetual 


Pottahf and which *I had obtained in the way of a 


purchase, and whatever ^rritings have been executed 
and given by me to our step-mother, we both ^hall be 
bound to comply |with the conditions thereof.’^ Now, 
those last words show that altiioqgb Prankisken Paul 

• 0 

inay .have paid out of the money which he had 
collected formerly, or ouf of private resources, or in 
any way, for the share of hts half brother, yet he 
throws all that mto the joint concern, and there is 
no claim* to bj made upon the younger brother in 
respect oU that acquisition. That is express. Again, 
there is, no doubt, a general covenant or agreement 
that, no *claihi shall b.: made* upon him in respect 
of an^ moneys for which he may have been ac- 
countabief in respect of those, earlier collections. 
Aifd Mr. Leilk relies upon that as ^n answer^ to that 
portion of the i<espondeiit’s case which rests upon 
the assumpri^n that the moneys which are in dispute 
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. ‘came oirt of these ^former collections',’ anti were- 
Prank isHKN applied foy Prankishen Paul to the purchase of the- 
Chowdri^ Guinea Talooks. iBut it seems to their Lordships that 
Mothooram- whole deed must be taken tt^ether, and as one 
Paul compromise ; and if they are right in their 

Cmowory. construction of the former clause,.*, that there was no 
provision made for the payment, or the adjustment 
of the price of the Putnees^ except in so far as it 
consisted of borrowed money, weich was to be paid 
out of the assets of the joint estate ; then, when they 
find afterwards an agreement that there, shall be no 

f 

account in respect of the former collections, the two 
must be taken tegethet, and must be construed to 
import that whilst, on the other hand, the elder 
brother makes no claim in respect of any moneys 
which he may have applied in that way, so, on 
other hand, the younger brotheV says, I will make 
no claitn for any moneys ^ultra that, and I will treat 
the whole account at settled and closed this 
arrangement. 

Therefore, upon ,this deed if it stood alone, it 
wonld be very difficult to say how the present .claim, 
could be supported. 

We iind,^ however, "that the case which the parties 
contemplated really happened, and ^that after a short 
period of reunion they again separated, and'the deed 
of partition, which, though not printed invthe record, 
has been produced to-day and is now 'before us, was 
executed. We find in** that deed no provision at aU 
for such a claim as this, while we do find a pi^^vision 
for the payment of those debts which, uptm tfad con*^ 
struciiop which We < have put upon the clause, re&lly 
would fall upon the joint estate. .That provision* 
imports, “ that the money^ borrowed \sfhder simple 
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and mortgage Bonds is to be liquidated, by^ both in 186^. 
equal poriions.’’ Therefore, the suj>seq«ent ^eed^of Prai^ishbn 
par^tUion seems to be entirely consistent with what t^owoRv 
wals contemplated by the former deed,* and does not 

^ ' Mo*rHOORAM> 

in any way re-open any of the accocintj^ settled by tha^ ohun 

Paul 

• CiiowD*;?. 


It would, then, as, it seems to us, be extremely 
difficult to support the case made by the Appellant, 
even .supposing that the funds in question were really 
his private funds. If, indeed, the sums mentioned 
\ 3 Ci A)AejutnMa khurruch, which seems to have been 
used originally^ to meet* the fraudulent claim of the 
trustee, to hold the Putney Taloolts as ^ his own, if 
those sums, though descgbed as coming from the 
private funds of the Appellant, had been alleged 
end proved by him in this suit to have been money 
actually borrowed on Bond or otherwise, and had 
been so brought within the stipulation of thq^* deed, 
the ca^e would have been very different. But no^ 
such issue was raised by the Appellant. 

The issue of fact upon which the parties, weint to 
^rial was raised by the other side, and, as ultimately 
settled, was this, whether it was true that th*e 
Plaintiff had, out of his own Tunds, paid ^the sum of 
Rs. 20,120, or that the said amoudt had formed a 
part of the ijmftllee funds of the two parties." The, 
Appellant *^ave iu> evidence on this issue; the Re¬ 
spondent jexaminied four witnesses upon it, and it was 
found''Jn*his favour. Thefr Lordships have no doubt 
of the propriety of that Eliding, it is not evea 
alleged -upon these/ proceedings,* that the parties 
origfnally had any separate property; the psesump- 
tion of Hind^ law iir such cases is, that property 
not shown to be sepaj-ate Vs joint; and it is an 
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admitted ^Jact that the Appellant was long in the 
management of the joint estate, had received the 
collections from it, and was accountable for them ,to 
his younger brother. And if the moneys employed 
i]> the purchase .of the Talooks formed part of those 
so drawn from the joint estate, if follows that the 
Respondent on the reunion war entitled, upon the 
general principles of Hindoo law, and independently 
of the express provisions of the deed, to share in 
them, as acquisitions made by the use of the joint 
funds. 

f* 

Their Lordships are, therefore, of opinion that the 
decree of tl e Courts below were right; and they 
have no difficulty in determining humbly to recom¬ 
mend to Her Majesty that this appeal be dismissed 
with costs. 
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Burra y Kaka 
ANn 

RAMNJiTH, alias Chotay Kaka 


.. Appellant^ 

... Respondent.^ 


On appeal front the Court of the Judicial 
Commissioner of Oude. 




<rj> 

f 


In ^is case the suit was instituted by the Respondent 
against the Appellant in the Court of the Civil Judge 
at Lucknow. The parties were •cousins, natives of 
Lucknow^ jointly interested in certain ancestral 


aSth Nov. 

No pernor ia 
vested in the 
Court of the 
Cjvll Judge at 
Luclmow, un« 
der tne provi* 
sions of sres. 
31a and 314 
of the Code 


V Present: Members of the fu^kial The Right 

Hon. Lord Chelmsford, the Right Hon. the ^Lord /ustice Knight 

Bruce, th^ Eight Hdn. the Loid Justice Turner, the Right Hon. 

SitLJjSimes Willia# Colvile, and the Right Hon. Sir Edward* of Civil Pro- 

T cedure(Act, 

Vaughan WiBiams. • No.Vin. <rf 

Thd Right Hon. Sir Lawrence Peel. 1859), which 

is in force in 
OiMfff, to refer 

the dedsion of my issue raised in a suit to Arbitrators nominated by 
the Court against the protest of one of the parties. ^ 

* An award, founded dn such* a reference, held on appeal, not biodin|; 
on a Defcnda^ and set aside, a.sth^ parties must dther name the Arbu- 
tratdrs, or consent to the ndmiditidn of them by |he Court. 
i,A pMtihi niai bo&hd to appeal from ’every intwK*«tw 4 ry Order which 
is a step in thb procedure that leads to a final <|pcree. It is open on 
ep|MAl (tom sui^ final decree to question an ’miterldcbtdry^rder. 

Xr-M 
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They. ali|0 carried ^ bt|siness in co paTt- 
nersV'p aa Bankers ^and Merchants. The business in 
which they were engaged was carried on by them in 
three Kothe^St^ af Fitms» styled jffufjus ftifjf Gutf- 
gajramf and two oj^hee names. Disputes arose between 
them, andj to a^ertpin extent, a paitltion of the joint 
property -was made, leaving open th$ debts due to 
the F'irms'up to the date of the partition. Farigk^ 
khutiew, or mutual Teleases. were esecuted upon that 
footing. Nolwittistanding this partition, the disputes 
between: the parties relative to their rights .continued, 
and aft^r an in<rffectual attem^ to settle these dis¬ 
putes by a Teirreitce to Arbitrators, which was never 
carried into effect, the Respondent instituted 
present suit against the Appellant. By the plaint, 
a general .account and partition was prayed for,*on the ^ 
allegation that no account had befen settled between 


the parties, and that the releases given on the execu* * 
tion of‘the before-mentioned arrangement were not 
•operative, as no partition had taken place. * 

The suit weot through its various stages; but as 
the material question on appeal was narrowed to a • 
single point, namely, whether it was competent tOi the « 
Court iuiider the Civil Procedure Act, which is in 
force to 'Cktdft tp refer one of the <|u^iei!is at issue 
to Arbitrators nominated by the Court, against the 
protest of the Defendant, it is not nicessg^ry fufther 
to state the proceedings, which are fully detailed in 
their Lordships* judgmeht. » 

The Civil Psoeedure Act of the Legislative GouncU 
of Mifh No. YI 1 I| 01*1^5$^ entitled ''Aa Act for 
simpltfying tlie •Pr<^edore of the Courts of pvU 
judicature not established RayH Charter," secs. ^ 
3 * a bod 3 Mr opon which this question NJPai decided, 
pIDvide as follows ;-te ‘ • 
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‘.By section 312, it is enac^|!d, thatIf ^ partieV 
to a suit aio desirou^s that the ^matters hr diffepitce swnwMM 
between them in the suit, or any of such matters, 
a^hall be referred tO'the final decinon-tof one or more 
Arbitrator or Arbitratois, they m*y apply to the Court 
.at* any time be£»re final jMdgnient for an order ot- 
reference,” and 

Section 3-14^ declares that “The Arbitrator or 
’ Arbitrators shall be nominated by the parties in-such 
manner as may be agreed upon^ between them. If the 
.parties cannot agree with respect to the nomination 
of the Arbitrator or Arbitrators, or if the person or 
persons nominated by them shall .aefuse to^ accept the 
<rj|>itration, and the parties are desirous that the 
nomination shall be ma^e by the Court, the Court 
shall appoint the Arbitrator or Arbitrators.” 

The Respondent* put in no appearance to* the appes;!* 

which was, consequently,cheard ex parte^^ • 

. • • 

•The Attorney-General (Sir A. Palmer^ Q\ 

and Mr. Leit/^ for the Appellant. 

V 

As the Appellant refused to agree to Ihe *persons 
nominated by the Judge of the Civil Court as Afbs>- 
frators, upon the issue referred to them, the A^ard is- 
sot binding ‘ on' him^ The Arbitrators tvere, in the 
absence of the Appellant's consent, never legally mp^ 
pointed, ^so' as tO’ enable them to act as Arbitrators*; 

Code of Ciyil Procedure, Act, No. VIII. of 1E59; 
secs/ 3f2, ^14' The Ajrardi therefore, must be set 

aswlo and. the case remitted to- the Court below. 

• 

JtidgdbefU waS'reserved and oom delivered by 
*• « amd Dec. 

The Right Hon« Sir Jam,ES W, COLVIt.E. • » 865 - 

The Afip^nt and. f^spOhdeot me i^tt "dbttstna, 
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<0(^5. and of Lucknow, and were formerly joIrTtl'y 

SRaoNATtt interfsted^ in certain ancestral property, and in the 
JKamjvath. ' husin^fss of three Kafhees, or Firms, the styles 9! 

which werfe Hui^us Roy &* Gungaram^ Gungaram &“ 
Juggurnath, ShegnaCh. fir* Ramnath, Each appears 
to have been algo possessed of separate property. 

In 1S59 they made a partition, ag far* as they then 
could, of their joint property ; and on the i6th of 
SepteMer of that year they interchanged Farigh- 
khuttees, or instruments of mutual release, of which 
that executed by the Respondr-nt, after stating that 
the two parties were jointly interested jn the before* 
mentioned firms, ai ?<3 had settled the accounts of them 
amicably, and had made an equal division of 
entire ancestral property, movable and immovable, 
cash, promissory notes, &c.; and not formally 
abandoning all claims on account*’ of the said firms* 
against 4 he Appellant and Ivs heirs,—contained this 
passage, But I have a claim to an equal shafe of 
such moneys as may be realized on account ef debts 
due to these Firms ,on this date, and I also hold 
myself liable for a moiety of such sums as may be 
due by these Firms up to thisMate. 

In 1S61 there was a depute, the precise nature ol 
w^ich is not disclosed, between the cousins respecting 
the division of the paternal estate, and deBts due 
t“o or by the Firm of Sheotiatk fi^ Ramnath and they 
agreed to refer the matters'in dispute to the arbitra¬ 
tion of five persons, ndmed Hyder Hesein ‘ 

Meet Wajid Alii Mr. Jac^h. Joh^nneSi Sah Mukhun- 
LalU Ahd Girdhare^ Loilf.. ,A written agreement to 
this eSect waa eaecnted by, each‘011 the $th of 
I'Bbi ; but the Appellant afterwards drew back fron^ 
agreement, and' reffused: to have it regVssteted ; aitd 
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nntshing came of this attempt %ettle impute by 
arbitration. * • * 

Jn Septsmbe^y t86i, the Respondent, Ramnathy 
instituted this suit against the Appellant. The 
pi'aint sought a'^neral account aifd parti (ion ; 'it 
alleged that no account had ever * been settled 
between the parties*; it mentioned the execution of 
tSl ParighkkuttesSy out alleged that there had been 
nq partition, as stated in •them ; that the partition 
was intended to take effect after a settlement of 


18I5. 


SUBOMMTH 
» V. 

ftAWNAtih. 


accounts, when tlie Fari^hkhuttess were to have been 
registered; ai^d that, in the meantime, they had 
remained with the Appellant as incomplete iubtru- 
nfents. It referred, also,, to the agreement for a 
reference to abitratioa, but only as evidence that 
the whole property ^till remained undivided. 

The cause was tried by the Civil Judge of Lucknow 

(Mr. B, G> Fra^er^y with the assistance of a ipry, and 

his depree, founded on the findings of the jury, estat^ 

lished that there had been an actual partition and 

division of the joint property ; that the Farighkbuttees 

,liad ‘been executed on the footing of it, without taint 

of •fraud, and that the Respondent had failed to proVe 

that he had any interest in a*fourth Firgi which the 

Appellant carried o^n under the .Style of Ramnaik 

Rughonath. also decided against the Respondent^ 

a question' in t^e suit touching the profits madh 

by the Appellant by means of sale and purchase bf 
* ® ® * 

OoMernment notes during the rebenion. 

Th^ Respondent appealed^ against this declsidn to 
Hr,» CafApbei/y then, the Judicial* Commissioner, ’trho 
b/^his Order of the i^5th of Jfa}, 1863, aprimOd it 
on all the points raised by the appeal. Hia judgj^ielht, 
bawever, eftffttained these passages: “ 8ut it aeems 
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clear tk^c tbere id one account ketWeen tke pafttea , 
stillr quite unadjusted, vis,^ the division of the out' 
Ravnatii' which was left open at the time of l^e 

division of asset's. I think k would be proper that* a 
sum In satisfaction 'of,all claims on thfs account sliould 
be awarded to Plaintiff, so as to setlte the matter, and 
I remit the case to the Ju(%e .to decide that point, • 
If possible, a decision should be obtained from the 
arbitrators previously appointed by the parties.^ .And 
again, " There was something very considerable lo 
be settled that still remains to be settled,, and 1. 
trust that, in accordance witb my C^der, the Judge 
win manage, jdy a’"successful arbitration, to- give the 
Plaintiff a fak equivalent ^or his share in the out¬ 
standings the three firms.”' , 

The effect, therefore; of this Order was conclusively- 
to Hmit the claim of the Respondent to his sbate in 
the outHandings of the thret Firms; and to direct, or 
at all events to suggest, that that claim shopld be 
enforced not by taking the accounts upon the footing; 
of tbf Fr^igkkhuitfes in tlie regular way; but by 
givmg ham of lump sum as the value of bis ioteteslK. 
therein, and that such value should lie fixed the 
Award:of Arbitrators to whom the parties had 
fnrmerriy proposed*|o refer thoir disputes. 

The canlse being thus remitted loathe Civil Judge, 
that Officof, oa the yth of Junt^ made "an 

Qnleri wheireby he referred to fbut dot' of the five 
Arbitrators formefl]^ iiamtid {the frfi6, Ctird^mke 
having left the dectsioB of t^ lol-' 

towing questioes :« first, what, accounts nemaiiMdi 
uaadjuilfed Mweda dh^ patties; Wcond, what, aminifit 
ol. oustandJogs remained then. hnrealieed and uadi- «. 
vtded ; third, what amount^ should heaven to'thh 
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Plaintiff (tfie Respondent) as an equitable acquittance 

St 9 M '■wanaMayiMWiP' 

of brs share therein. He directed the *^rbitrators SHteaATH 
to die their award within two days, and empowered RAnfrATii. 

t^em, should they be equally divided in opinion, to 
elect an umpire. ^ 

The AppellanC^td not acquiesce* in this Order. 

On the loth of yunet 1862, he petitioned the Judicial 
Commissioner against it. In his petition he stated, 

4 hat he bad no objection to the Order of the appellate 
Cbu’rt referring the question of joint but divisible 
debt to arbitration, but that he objected, on the 
grounds* therein stated, to the Arbitrators to whom 
the Civil Jud||h had referred the cgise, and requested 
t|iat other Arbitrators might be seibcted by the 
parties, and that his caSe be referred to them. The 
^ Order*of the Judicial Commissioner on this petition 
was in these words: " Ft is in the Judge’s discretion 
to employ the Arbitrators formerly named ^by the 
parties, or to arrange new ones if he can. • I do not 
think* it possible that a complicated account can be 
settled by a jury.” 

The, Appellant being thus referred bdck 4 o the 
Chri! Judge, presented 04 the 13th of June a petition 
to that Officer, in which he reiterated his objections 
to the Arbitrators named, and begged the Judge, as 
aothorieed by {he Judicial Comfrifssioner, to cBsmlss 
tliem, and tc/ order “ other Arbitrators to be nametl, 
composed of .$ucR parties as i and the Plaintiff may 
select*.”.* This applicatiop was on the 23rd of Juntt 
186^ rejected by the Judge, who gave the following 
reasons Jor his decision : 1 eee no reason to cbangb, 

lajicted on the Jddicial Commissjoner^s Order^ mnd 
transfetred the case to the o!d Punches^ * If thoif 
. work, wheq/il 'comes* in, prove open to susf^fkKi, or 
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u anywise unsatisfactory, t shall not decidt* upon, it, 
but I thln^nt ffesirable "to have the fullest light .they 
can I^row on the matter. If they are partisans, and 
go in favour of Plaintiff unduly, they will still hav^, 
to show grounds. If they go against the Plaintiff^, 
whose friends they are said to be, it will be all the 
more satisfactory to the Defendant." Against this 
last Order the Appellant appealed bv petition dated 
the asth of ^««e, 1862, to the Judicial Commissionei, 
whose order thereon was *10 these words, “ I will 'not 
interfere in this stage.” 

The Appellant afterwards, and before any Award 
was made, presented two further petitions to the 
Civil Judge. »The *first of them is dated the 22nd 
of yuljff the other the 19th of August, 1862. In 
these, after referring to his ineffectual prote.sts aj^ainst 
the nomination of the particular Arbitrators, and to 
the deteririnalion of the Judge not to change them 
unless tljiey proved themselves partial and unfair, he 
o])jected to their mode of proceeding. And in the 
last petition, he expressly asked that their Award 
might be set aside, Sind that new Arbitrators might 
be appointed in their st^ad, by which means Justice 
mPght be done him. 

■The Aritrai<^ors fil^ an Award about.the 20th of 
August, 1862, on 'which day it was returned tQ them 
Ijy the Judge for amendment as to its ^orm. It was 
6ted in amended form on the 25tb* of thit month. 
Its e|fect WR5, that th^ amount which the Respondent 
C^ld Jniriy, claim from the Appellant in respec^ * of 
the fqi#8t^ndings was Bsm ,^6^090^ besides one moiety 
of j« which had be«m recovered in thn 

Civil C$»vrt of. Cdi»np0re, an 4 was described as tie, 

Rustih^n decree.” * 
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On fcbe*4t^ of Sepfem&er,^t\ie Award was discussed 
llefore the Civil Judge. rfe overruled*^he Appel¬ 
lant’s objections to it; observed that it did not 
"include the sums due to the firms mojrrgage, and 
that the question to what the ^Plaintiff was er titled 
ifi respect of'*lrt»ese must be referred back td* the 
Arbitrators. His decree was to this effect; “ I accept 
f|he decision of the Arbitrators, awarding Rs. 66,090 
to the Plaintiff as equivalent for all outstandings 
•except the mortgage, and half of the Tiusdhan decree.” 

Against this decree the Appellant, on the t6th 
of Octobery 1862, appealed to the Judicial Commis¬ 
sioner. Thd Order passed by lym on the following 
•day was in these words: “Case is*not completed; 
appeal will be heard when the whole is complete.” 

On the 20th of JOecember, 1863, the Arbitrators, 
to whom a fifth {Ihtimamood Dowlah) seems to have 
been added, made th^ir Award in respect of the 
mortgages. The effect of it was that a fulVlher sum« 
of l^s. 15,000, should be paid on this account to *the 
Respondent by the appellant. ^ 

On the 22nd of December, 1862, the* Civil Judge 
adopted this finding ^in spite of the Appellant’s 
objections, and ordered that* he should within three 
months make ^ood this sum, as .werll as those which 
by thtf decrej of the 4th of September, he had been 
‘ordered Jo |fey. * 

The Appellant appealed also against this decree to 
the ‘judiciftl Commissianer.* His petition of appe'al, 
which is dated the i6th of March, 1S63, states, 
aqiongst odier things, that*the ^Arbitrators had been 
trhallenged by him both in thp Lower Court and in 
the Judicial Commissioner’s • Court. This appeal, and 
that agaiffst the decree of the 4th of September, 

X-55 
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of which the t;oasideip.iion had been pbstponed,- 
was brounfl^vbefote Mr. C^uper, who had then become 
Judkibl Commissionet, in the place of Mr. Campbell^ 

* and he, on the 3rd of y«/y, 1863, upheld the Awardi* 
of the Abitrators, and affirmed both the decrees of 
lhe*CiviI Judge. * . 

Against this decision the present appeal is brought. * 

Their Lordships will assume, and such" is, in fact^,^ 
their opinion upon the facts before them, that if the • 
questions which the Arbitrators have determined* 
were properly referred to them, no sufficient, grounds 
for impeaching their Award have been established. 

It has, however, been strongly urged at flie Bar that 
it was not competent to the judicial Commissioner,*!, 
except with the consent of both parties, to vary, as 
he did vary by his Order of the* 15th of May^ *1862, 
the rights of the parties'under Farighkhuitees^ • 
and to impose on the AppeUant the obligation of 
purchasing the Hespondeni’s interest in the out- 
staiodings on a rough estimate of its value. Another 
objection to the proceedings—^and it is that on W'hich 
the pelhion* of appeal chiefly insists—is that the 
nomination of the particular Arbitrators by the 
' Judge, without the consept and against *lhe repeated 
protests of the Apjpellant, was altogether irregular, 
and that their Award*is, therefore, not binding* upon 
him. ^ . 

Their Lordships do not deny tbe force of the 
argunoents addressed to tl»em fin the first *poTnt, but 
they are nevertheless of opinion, that the determina¬ 
tion of this appeal must* depend^upon the validity 
of the second objection; because If the nominatioif 
of the ArOiirators were regular* there js evidence in 
the petition of the toth of June, and in ^er parts- 
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of* the proceedings, that the l^ppeManl a^Apted the i86$. 

issue proposed by the Judicial •Commissioner,* and SHBONATit 

vsas willing that the accounts between h^ and the * 

Respondent should be settled on that principle and 

by arbitration. * * 

• • m ^ 

•That both points are open to the Appellantr 
although he has in* terms appealed only against the 
final decision of the Civil Juige and the confirmation 
ot it by the Judicial Commissioner, is, we think, 
established by the case of Maharajah Moheshur Sing 
r.' The' Bengal Government (7 Moore’s lud. App. 

Casest p- 30a) {a). The appeal js, in effc^ct, to set 
aside an Award which the Appellant cbntends is not 
b*inding upon him. And* in order to do this he was 
not bound to appeal against every I.nterlocutory order 
* which was a step«in the procedure that led up to the 
Award. 

Was it, then, competent to the Judge tto refer 

the decision of this question to Arbitrators selected 

by him against the will and in spite of the repeated 

remonstrances of the Appellant? Wherf the suit 

rwas commenced, the po^yers and procedure of the 

Courts in Oude were still regulated by the Rules 

and Ordinances which had been pasifed by the 

Governor-GenergPI in Council in ‘order to provide 

fi»r the admii/stration of Justice in that Province on» 

its first annexatibn ? These were substantially the 

same ns. fth^se which had previously been in force in 

i\\e’ J^uHjab^ and were known as the Punjab 

Button (he .6th of August^ i86r, the Governor- 

Gi^nerat in Council;* by a notibcatiqn issued under the 

385th section of Act, VIIl. of 1855, Extended 

to the Progifice of (jude the provisions of that Act 

•(«i) Sec also Forbes i/. Aroeeroonissa Bogum, ante pp- 540, 3i<J, 

* % • 
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(which is generally kn^wn as the Code of Civi]l 
Sse^tH Procedure), subject to certain exceptions and provi- 
Ramnath. sions, as from the ist of January, 1862. The except 
tions are only five in nufnber; they are modifications 
of the 3rd, 17th/ iiith, 172nd, and 205th sections 
of the Act, and none of them have any bearing an ' 
the questions raised by this appeal. At the date, 
therefore, of the Judicial Commissioner’s Order df 
the 15th of May, 1862, the Code of Civil Pocedure 
had thus been extended to and was in force in Oude. 

The 388th section of that Code provides that 
from and after the time when this Act shall qome 
into operalion-t '* in any part of the British territories 
in India, the procedure of ahe Civil Courts in such 
part of the said territories shall be regulated by 
this Act, and except otlierwisf provided by this * 
Act, by no other law or Regulation.” The only 
exception as to suits pending at the time when the 
Act shall come into operation is contained in the 
preceding section, and is in these words: ” If in any 
suit peading at the lime when this^. Act shall come 
into operation, it shall appear to the Court that the * 
application of any provision of this Act would 
deprive any party to the suit of any right in reference 
to the procedure of the s&t, whether of appeal or 
fi'tlierwise, w'hich, but for the passing Wf this Aci;, 
would have belonged to him, the Court sha*ll proceed 
according to tiie law iii force befcMre thi^ Act stakes 
effect.” There is no expression upon the facg; ’ of 
the proceedings of an it.tention on the ,par^t of the 
Judges below to suspend or modify the operation ol 
Act, No‘ Vlll, of 1859, by virtue of the provisions 
last quoted, or otherwise. Nor is it eaSj£,to see how 
the compulsory reference tof farbitration which is here • 
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complained of could have beea brought w^hin the' 
definitioh of a right belongin^q, the opposite party, 
^^oreover, that party himself, in the proceeding, ap¬ 
pealed to certain sections of the Aot as establishing 
the finality of the Award, thereby admitting that the 
referencfe was to'^l)e taken as made under the new 
. procedure. Any larger powers, therefore, which the 
Judicial Commissioner and his subordinate may have 
possessed under the Punjjib Code must be held to 
have been suspended on the 15th of May^ 1862 ; 
and the. only question is whether the subsequent 
proceedings vjrere authorized by the Code of Civil 
Procedure. • 

‘The 312th section of ^the Act provides, that if the 
parties to a suit are desirous that the matters in 
^difference between them in the suit, or any of such 
matters, shall be referred to the joint decision of one 


or more Arbitrator or Arbitrators, they may apply 
to the Court at any time before final judgment for 
an order of reference. The 314111 section provides, 
. that the Arbitrator or Arbitrators shall be nominated 
*hy the parties in such manner as may be agreed upon 
between them. If the parties cannot agree with respect 
to the nomination of the Arbitrator or Arbitrators, or 
if the person or persons nominated by them shall refuse 


to accept theyArbitration, and the parties are desirous 
that the domination be made by the Court, the 

Court sh^ll appoint the Arbitrator or Arbitrators. 

^ m * • 

These section clearly import that the parties 
must either name the Arbijtrators or consent to the 


nomination of them by the Court. They are the 
onfy provisions which bear upon Ihe subject; and it 


follows that, tbe Code gives no authority to the Court 

' if 

,to force upon a reluctant 'party the decision of any 
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question;^ in the caum, by Arbitrators selected at«ltaF 
SHl^o^AIM discptionJ It may, obserred that the Punjab 
Ramnaih. ' cl. 13. seems to require, ^ 

might be'expected, equally wirh the Cole of Civil 
Procedure, the content of the parties to a reference 

ft ' LJ 

to, anti the appointment of, Arbitrators. 

Their Lordfthips need hardly observe, that if the 

appointment of the Arbitrators in this case w^s 

irregular, the irrejiulariiy Avas in no degree cured 

by the fact that they were four out ol five persons 

to whom the Appellant had on a former* occasion 

agreed to refer the matters then in dispute between 

him and the Respondent. That agreement to refer 

had proved abortive; the Rt^spon dent’s suit was not 

brought to enforce it, but for the determination of 

the rights of the parlies by the Court; a nd the ques-' 

tion referred to the Arbitrators was an entirely new 

question, suggested by the Judicjal Commissioner. 

• '*► * 

Again the appeal having been heard ex parte, their^ 
Lordships have felt bound to consider, whether this 
cate could |)e brought within the principle of those 
authorities, which establish that a defect in the nomi- 3! 
nation of Arbitrators, may be cured by the waiver 
implied from^ the act of the party in going in before 
them, and taking his. chance of a favourable decision. 
Their Lordships are, h )wever, of op\^ion that the 
Appellant cannot be held to ^ve forfeited in this 
manner his right to question tne validity gf .these 
awards. From what has 'oeen already stated,- it 
appears that his protest^ and appeals were frequent, 
and were repeatedly* rejected as inadmissible bylhje 
Judge** ,Wliatever* part he to^ok in the proceedings 
before the Arbitrators, he must be c^ee^ed to have 
taken under a continuing protest, and in self-defence* . 
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Their Lordships, therefore, however , they 

regret the necessity of re-opening Uus litigation, ^eel Shconath 
bound to allow the present appeal. SAUSATa. 

ft Is not improbable that the decrees iibpeached 
give no more to the Respondent than^ upon a proper 
adjttstment of the«*&dcounts will be found to he his 


^due« But this result has been reached by referring 
a qj^estion which involves a compromise of the strict 


legal rights of the^ parties, ,lo Arbitrators who were 
not duly authorized to determine it. The consent 


of the Appcfllant was essential both to the form of 

^ » • _ 

the issue, and to the corrstitution of the Tribunal that 

was to decide it. It was wholly wanting to the one; 

if given at all to the other, it was, at most, a qualified 

« 

consent. 


^ The only remaining questi( n is, with what direc¬ 
tions this cause shbuld be remitted to the Courts 


•below? It will, of cour^, be open to the Judge, if 
both parties consent, to refer the question suggested 
by the Order of the 15th of May, 1862, or any 


other question directed to the ascertainment^ of ^ their 


respective rights in the outstandings 
duly appointed under the* Act, No. 


I 


or 

vm. 


Arbitrators 
of 1859. 


But if the parties do not consult to any such mode 
of settling their disputes, it will be the duty of the 


Judge to‘adjust Athe accounts still unsettled between 
them in the^egular way, by taking an account of the 

IP 

debts which wope due to and from the three Firms 


at the (larte 6f tlie Farighhhuttees^ and of what has 
been f^ceived and paid in respect thereof, and by 
whom; strtd 'by inquiring whether any and which 
of ttie debts due to or from the* said firms, remain 

t 31 * 

.(•outstanding and« unpaid respectively, and by ascer¬ 
taining what,* upon the result of these accounts, is 
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« f 

‘due froi^ either and which of the partie^ to the other 
of them, J Act, No. VHl. of 1859, sec* 92, seems 
to give to the Court the power of appoiiitihg a 
Receiverdf oneashould be necessary. '< 

Their Lordships,,, therefore, will humbly recommend 
tier Majesty to reveVse the decree of the . Judicial . 
Commissioner of the 3rd of July^ 1863, and that of 
the Civil Court of Lucknow of the 4th of 
1862, • and to remit the cause to the Judge, with 
directions to wind up the outstanding concerns' of 
the three Firms pursuant to the Farighkhuttees^ 
unless the parties shall consent to any other mode 
of determining their rights in these outstandings. 
Their Lordships think that the appellant is entitled 
to the costs of this appeal,' and also to the coats of 
the Order of the 15th of May^ 1862, and of 
proceedings following upon it. ‘ 
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On a'ppedl from the Sudder Dewanny Adawlut at 
• Madras, 


T< 


'aSth, 29th, & 
30th NoV.i 
1865. 

In a auk. 


„ HE appeai in this case was brought from a decree 
pf the Sudder Court at Madras, which •Court affirmed 
a decree of the Civil Court of Cuddalore, in a suit 

in a suK, 

instituted by the first Respondent, as guardian of the which in- 

» vdved a dis- 

• . pntadquestion 

® present : Members of the yuSicial Committee, —The Eight of fact as to an 

Hon. Lord Chelmsford, the Right Hon. the Lord Justice Knight tK)?and^he*' 
Bruc^ the Right Hon. the Lord Justice Turner, the Right Hon. 

Sir James William Col vile, and the Right Hon. Sir Edwwd 0)urtin ’ \ 
Vaughan Williams. • ^ /iwffa dis- • 

.—The Right Hon. Sir Lawrence Peel. ' * SweJ? 

f ^ , dence, relied 

solely upon the evidence of a witness examined 9 .t the instance of the 
Coart itself. The effect of the evidence of this witness was t<» show that 
at the time of the adoption ,and execution of the Will, the alleged 
Testator was In a dying statej»and, although at times roused to con- 
sciouaness, was, from his enfeebled mind, incapable of Understanding 

• the Jilts he was represented to have performed: the Court below, 

• botJhver upon the evidence of this witness, as to ‘his testamenjary 
capacity* corroborated, as it thought, by a letter of the widow of the 
allied Testator, recognizing the adoption, and by her acquiescing in 
tife performance of certain funeral rights of her deceased husband by 
the suppo^ adopted son, pronounced both the adoption a^the will 

• to be valid. Upon appeal, held, that although as a general rule, in a 
question of fact, the judicial Committee were unwillmg to ^uib the 
judgment of. the Court below,.yet that as it was tj» duty of «the appellate 
Court to w^gh the evidence and nrobabiltties, and form an independent 
judgment, and taking intd consideration Jhe e^once regarding the 
state and capacity of the alleged adopter and TMt^tor, they were of 
opiaion, that the evidence relied upon was so uns^isfatfery, that neither 
of the decrees the Courts below could be supported, and reversed the 
same with costs. • * 

• X—ft6 
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second Rdppotidcnt, a Minor, the alleged adopted so$ ‘ 
of otiey Balhhfistnam^ Naiker^ deceased, against the 
r Appellant, the widow of Balakristnama Naiher^ and^ 
other Defeifidants; to recover the estate of Bat&krist* 
namjn Naiker in the' possession of the Defendants. 
An alleged Will. of Balakristnama Naiker was also set • 
iip, which instfUHient, after reciting the..adoption, and 
a]5pointmcnt of guardians to the second Respondent" 
during His'minority, purported to bequeath one-fourth 
of his estate to the Appellant, his widow. The fact of 
the adoption and execution of the Will were both denied 
by the Appellant. Witnesses were examined on both 
sidds, whose evidenc^j as to the adoption and execution 
of the Will was so unsatisfactory, that the Judge of the 
Civil Court of Cuddalore called an independent witness, 
not named by either party, and upon whose individual 
testimony, in addition to an arsee sent to the Collector 
•of the District informing him of the adoption, andi 
alleged to have been signed by the Appellant, , who 
lived in seCluMon, the day after her husband's death, 
the Courts,in . pronounced both the adoption 

^nd Will valid. Hence the present appeal. 

, The general facts-of the case, and the effect and weight 
of the evidence, is stated in their Lordships* judgment. 

The appeal was heard ex parte* 

Sir Hugh Caw'ws, Q*C., and VixSf^ontijeXi for 
the Appellants.. 

jjti 

The consideration of thfir Lordshipij’ judgment 
was adjourned, and now prooounced by 

* The Right Hon. Lord'CHIlLMSfORD, * ^ 

After slating thn, aatpre of the appeal, his 
, ihips proceeded aa follows i-r . ^ 

‘^ '?' The claim to the property is founded off an alleged 
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-loBtte,, Of the kfant, Virt^i NMer, bg^BalM^ ^ 

k i» aHeeedl that he ateo executed a W «, 

the mcle of the iufaut, and DHx^iayaga JVu.iar,. the 
£e“of his v¥e (the Appellant), f* ^’T^, 
bis adopted son, and " to- manage a» tl.e aBairs, 

•His adopted son came of age. -o’clock antf 

.The alleaed adoption <ook place at 7 
^ The g , ^ nMock in the evening of 

the Will was made about 9 o clock, m in 6 

-the -tetlf of 7 uly, 1849. Although there was 
the 3® / Iftrvn’between these two acts, as the - 

m-Tt're g-d and th% Will inv^id. yet it 
adop S different transactions of the 

•« -iifficult "et th- » any other 

„d tk. will m a, ii»t. 

,t ever took place, a que^ion 

:«lorm either of. thnacts im¬ 
puted to him. constituted * the. 

'The acts trhich are said to nave ^ 

.dootion are described by all ‘the witnesses in almost 
the same word, (no nnusnal 

witn.;ses).Sltthereisno ^be 

acts wertnolperfo^ed -d^t^^ ,be 

Will, appears .to be sumewuv j 

was no proof’th,t application had been pre- 

in adoption, •«* was it #ltoW« th^ 
.’So^mis boy befpre the day in questton.- 



'■'' ■«, 

CHAiLi^ 
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> .,. c»8Rs m TS» wionr ccnJMto 

r ' r , 

t • , 

Tl^e w«fe {lerftfmad! iiw^ 

tbn>. %iMl^widi0fit‘m&(vy 6 f t,li^a^cii«t0Ried- fs^amonici^ 
f but it *^aa admitted m argument that thay^i^ere oo| 
esseatial^ dud tb*At enough, was dan© (if ther© ^efeno» 
othar obicction but tWe absence - oC tliese ceremonies) 
to constitute a fegal adopticnDf. ^ ' 

The case was heard par£^ ^before feheii? Lofd^ 
ships, but in the Civil Court init was strongl3f 
pressed against the Appellant in support.of the validity 
of the adoption, that she was a consenting party t^ 
it, performing her part in the ceremony, dnd after* 
ward's showing by unequivocal* acts her^ entire acqui¬ 
escence in w^at had been done. These acts were—* 
allowing the< boy to perform, the funeral rites as ait 
adopted son, and the day after the adoption putting 
her mark to an ftrjsee addressed to the Collector of 
Southern Arcot, stating the adoption and the per*' 

m 

fiormanc©' of the funeral ritea« by the adopted son, and 
praying ior the transfer into his name of herniate 
husband’s property. 

With respect to the tarsee, the Appellant, who was 
examined as a witness in the suit, positively denied 
that she ever put her mark ‘ to and asserted that" it 
was a fraudident imposStion upon her,} and, as to the 
performance of the funeral rites, it was alleged on her 
behalf tfeat they wejpe not performed by^trasami as. 
an adopted son,,, but as her agent, c*^he beikig unable 
by the custom of her cast© to go out' and^peFform 
them herself. ' ‘ . 

The evidence * in, support of the arzee is n^; of the 
satisfactory description. Devanayag^t (he Ap* 
p 6 l^tl^^s ^father,, b/ whom it is said to hav^, be%it 
. pkpared,-and who wrote her name befo©?;^ she pul her 
jnark to it, was not produced, although hs was in tha 
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list, of witnesses del ivered in Jay the The 

reason for not^ examining him is. stated .m^mp* 
r^dum. presented to the Court by the Plaintiff, " that 
he suspected Devanayaga Ayangar *was dssociatipg 
with the adverse parties.” * . 

• With‘respect to the performance of the funeral 
rites considerable dpubt at least arises upon the 
testimony of the Purohit, or family Priest, whether 
they were really performed by the boy as an, adopt^ed 
son. 

*But assuming both these acts to be satisfactorily 
established, and also fhe participation of the Appel¬ 
lant in the proceedings of the 3«th of July, 1S49, 
ail this will not sustain the validity of the adoption, 
unless it clearly appears that the act itself was per- 
• formed under such circumstances as would render it 
perfectly legal. * 

The concurrence of the widow, and the ^ various 
acts pi acquiescence attributed to her« would be im¬ 
portant if they were brought to bear upon a question 
which depended upon the preponderance evidence; 
hut 'if the facts are once ascertained, presumptions 
arising from conduct cannot establish a right which 
the facts themselves disprove. The Ajy)ellant is a 
Hindoo^ female.* So long as she is acting without the 
guidance of ^ disinterested adviser her acquiescence 
in an alleged adoption or Will ought not to prejudice 
her, Jn % case as the ^present it was hardly to 
be • expected that she Vould be capable of disiin- 
’ guishingybetwecn an adoption in fact, and a- legal 
adaption, or between a Will in fact, and a vaild.Wili. 
iVe acts attributed to, her are* really no confirmation 
' ot the Respondent's • case, as every one of the^i upon 
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which fhlUiice' is placed might ei^oall/ have been dotie ,, 
wttl|» relpdct tb a legal or an avoidable adoption. 

The questian, therefore, will be, not whethei^ C«ri 
tain acts* were*^ done which if unobjectionable in other 
r<;spects would have^cpnstituted adoption, but whether 
the alleged adopting father was of sufHcient'capacit^ 
at the time to understand the nature and object of • 
those acts, and voluntarily gave an intelligent conseftt 
to tlieii* perforntance. * • . 

On this question, upon which the validity of the 
adoption and of the Will depends, many witnesses 
were called on both sides. It is unnecessary to exa¬ 
mine the evidenci, or to weigh one set of wiinesws 
against the other, because,the Judge who tried the 
cause in the Court b61ow declined to decide the case 
upon their conflicting testimony,^ but himself’directed*' 
an additional witness to be examined, and taking the^ , 
facts deposed to by him as tb the bodily and mental 
sUte of Balakristnama Naiker at the time of per¬ 
forming the acts in question, made them the founda* 
tion of his judgment. Can it be said that he rightly, . 
exercifebd his judicial function in the appreciation ofT 
t^ose facts, and in the correct application of the law 
to thehi? What is the description given by 
Rao, the Court witness, as he is cafiled, of the sfatb 
Batakrisinamd Naiker on the in question ^ 
Tliat of a dying man, almost contkjuaUy ‘'insensible, ' 
though occasionally roqsed to consclousfj^sa by loud 
tpnes, or by pnngent applications to his nostril^; biit 
immediately aftersvaMs relapsing, in(|p a ojlSp 
of insensSbtlity, and'when rniomeriUrily conscious, W|tti' 
his min*i quite inert* and instantly fatigued upon iHe ^ 
'^shghtest exertion. ' 

How is it possible that a f^fson tn st«;h a con4iiiW^^ 
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could-be capable of any act requiring judgiij^nt and* 
refiectioir, especially one to which^ no antecedent cir¬ 
cumstances appear to have led, and for which the 
enfeebled and scarcely conscious mind was unprepared. 
In such a state as that described, even if the mind 
. were passively aw^fee to the suggestions made to it, It 
Would naturally cling to repose, and yielS, for the sake 
of,it, to any external suggestion. Viewing the adop- 




TAYAUIIAVt. 

•SasPa- 

CHALLA 

NAmSR. 


tion and the Will together, they present every appear¬ 
ance’ of a concerted family arrangeih^nt As an 
adopted child pas-ses into a new family, his naturd 
relations become, as it* vrere, strangers, and the as»<^‘ 
ciation of the Voy^s natural uncle ,witli ^the father of 
th^ adopting mother for which the Will provides, must 
be regarded as a contemporaneous and concurrent act 
^ith the adoption. If the law were to countenance 
acts of this description, performed at such a time and 
under such circumstances^ without the cleare^gt and 
most cogent evidence to establish their validity, rela- , 
tions *and managers would be encouraged to adyancd 
their own private notions of wh^t might be advisable 
to be done for the good of the family, and to ascribe 
acts? to a dying roan in which he would have been the 
merely passive instrument to* prolong their own gain 
and authority. * „ 

If this question had come originally before their 
Lordships, *an^ not by way of appeal, they would have 
had no difficulty* in deciding that Balakristnama 
Nuiker was^on ‘the day ki qrfestion quite incompetent 
t^^Aform the adoption, or any other act requiring 
the •exei^ftiseVof the powers of judgment and reflection. 

T^iey have, however, to deal .with the case qnder 
.• the influence of*two previous decisions at variance with 
Iheir own hriews. But the concurrence of opitfion of 
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(Wo ColM'ts /n^iaf^even upon a mere ouestion of 
fadt, has uiot upon^ previous occasions prevented their 
Lordships acting upon their own independent judg¬ 
ment. Ii# the -fcase of Run^ma v. Atchamo, "(4 
Moore^is Ind. •^PF>> Cases, p. i), upon a disputed 
question of adoption, the Provincial Court hnd the 
Sudder Court on appeal, held that the evidence was 
not sufficient to establish the fact of adoption : but 
their decision was reversed by this Committee. Pre¬ 
cisely the same state of things occurred in Huradhun 
Mooiurjia v» MtUharanath Mookurjia (4 , Moore’s 


Ind. App. Cases, 414), and with the^ same result. 
And in Mudftoo Soodun Sundial v. Suroo Chunder 
Sirkar Chowdry (4 Moore’? Ind App. Cases, 431), 
Dr. Lushingion in delivering, the judgment of their 
Lordships, says in p. 433, "both the Courts' below' 
have decided against the validity of the instrument; a 
ifact which, considering the “ advantages the fudges in 
india generally possess, of forming a correct opinion 
of the probability of the transaction, and in some 
ca^es qf the credit due to the witnesses, affords a 
strdng presumption in favour of the correctness of*, 
thfeir decisions, but does no1:, and ought not to relieve 
this, the Coprt of last resort, from the , duty of exa¬ 
mining the whole ‘'evidence, and forming for itself an 
opinion upon the whole case. ^ 

The case is something different from a inere ques- 
tion of fact. The matters questioned,* ,,adoption 
and a Will, involve both tlhe factum o\ each and'the 
capacity of the alleged adopting father and Testat#* 
Each ol these acts Interferes with and displaces pre- 
vipaSly existing rights, inchoate or presumptive. A 
. Judge^ w(iO decides in favour 6f a dfsputed adoption 
or Will Mn a case of questioned cap^^city of a dyitig., 
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Tnati, must apply his mind ndt simply* to« tfie act of 
adoption in facti or to the execution in fact* of atWilli 
b^t he must be careful to see that the jealous requisi¬ 
tions of the lav\r as to the proof of* acts of persons 
^one in extremis fully comjpieJ with. Now,•in 
this case the JuEge, not satisfied with the evidence 
brought before him, • selected a witness to assist him 
vfrifh his judgment. There was no careful weighing 
of the evidence on both sides, but his decision was 
founded upon the single testimony of this witness. 
T 4 ie Suddir Court say, “ Little need be added to the 
arguments on ^hich the Civill Judge has founded his 
decision," and they add nothing^ They, therefore, 
adopt the conclusions at which the Civil Judge arrived, 
based not upon a review, of the whole of the evidence, 
but upon a witness chosen by himself, whose testimony 
in the opinion of their Lordships does not warrant 
the judgment which he Ifas pronounced. Th^y will, 
therefore, recommend to Her Majesty that the decrees 
appealed from be reversed, with costs. 
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Maharajah Rajundur 
Sing, Bahadoor 


Kishwur 


AND 


^**1 Appellant f 


Sheopursun Misser 


Respondent^ 


7 th & 8th 
Peb. i866 


On appeal from the Sudder Dewanny Adawlut 

of Bombay. 

rr • ' . 

X HE Appellant in this case by his suit clai.net), 

first, possession of certain Ildousahs, as formingf part 

suit waT*”**^ of his Zemindary^ secondly, to set aside a summary^ 

brought by award which upheld the Respondent's right under an 

i?!,*o*recover alleged Birt tenure;, and thirdly, to recover 
arrears of re^t 
of certain 
MouBaksiX- 
vc^ed to be 
held by B. 
under a Lease 
MXKabooleat, 

The defence 
by B. to^he 
suit was a 
denial that 
the latter 
Instrument 
had been 
executed by 
him, and he 

set up a title „ ^ ^ 

to the Momohs as being Bhakee Birt tenure. The D^eputy Collector b^ore , 
wjiom the suit was tried, doubted the execution of the KahooUat by A, 
aAd dismissed the suit. A. then brought a regular suit against P., 
seeking, grst, to establish his proprietary title so the Momahs as Zemin¬ 
dar ; secondly, to set asidp the summary award; and thirdly, to recover 
arrears of tent under the lease and« w hen B. raised the same 

defence as in the summary suit. The Bfadder Cou^ nonsuited A,, and , 
diamissed the smt for rauttifariousness and misjoirtder. Sueh decree 
• rauarsed on ^peal by the Judicial Committee as, by the rules of pleading 
in claiin for rent, in arrear. and to remove doubts in A.'s title as 

iSpmfffdn^tolease to as raised by the defence, ihoot ohjwtionable on 
th«'grottn<|<rf jinuUifarioosneSs, but can be included in one plaint. • 


arrears of rent under a lease and Kahooleaty aMeged 
by him to have been granted to the Respondent of 
the Mouzahs in question. The Sudder Court, in effect, 
reversing the decree of the Zillah Court, declined to 
adjudicate the case upon the issues raised as to the litle^ 

• Present :-<-.Members of the Judicial Cammi/tee ,—The Right 
Hon. Lord Cbolinslord,' the Right Hon, Sir Jannes William Colvile, 
•and the Right Hon. Sir Edward Vaughan Williktns. 

Assessor The Right Hon. Sir Lawrence ^PeeSi. «. 



.439 


OTJ APPEAL FROM THE EAST INDIES. 

$ 

df Che Appellant as Zemindar to t£e Mouzajis^ on the 
ground of the multifariousness and misjoinder of 

* • i 

claims in the plaint. Hence the present appeal. 

* As the judgment upon appeal i^as confined to a 
question of pleading, it is onl^^ necessary to give a 
. Krief ontline o&The facts. " 

It appeared from the statenrents in the Appellant^ 
•case, that the entirety of Pergunnahs^ Majhena anch 
• SumraOH, comprising the Zemindary of the Appeli^ 
lant, were permanently settled by the Government^ 
^under Reg. I., of 1793, in the years 1790— 

without specification of Mouzahs, and only by Tuppahr, 
with the grandfather of the Appellant, Maharajah 
• Beer Kishwur Singh, That the Mduzahs in ques¬ 
tion, ten in number, 'were included within two of 
I the 'settled Tuppaks^ viz., Tuppah^ Chigwun BuU 
surra and Tuppctk, Munpore, situate in Pergunnah 
Majhona, The Maharajph died tii possession of the 
entirety of the Zemindary^ which ultimately tlescended^ 
to the Appellant • 

It further appeared, that since the permanent settle 
ment in 1790-1, the Mouzahs in questihn, *had been 
let to different tenants,* at varying7sometimes 
jointly with other lands, and sometimes separately.' 
That from the year 1223 [Fusly^ i8 ts-i8 i6 C. E.} 
to 18*19 C. JE., the Mouzahs yitTQ Ut to Nanouh Ram 
Mtsser, Jthe^ father of the Respondent, afterwards’to 
other persons, and further, that in the year 1850, the 
Appellant’s ancestor, Maharajah Nawul Kishwur 
Si^gh^ had granted to the Respondent a lease of the 
Mauzajis for five, years, ai a/»»iwtf of Rs. 2,305. 13a, 
6p, delivering to‘him aand taking from .him a 
Kahooleat^ or * counterpart, of such lease. * 
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-The rept secured by the lease and Kabooleai falling* 
into arrear,' the late Maharajah in 1853 instituted a 
sttmmj^ry suit against the Respondent in the Deputy 
* Collector's jCourt of Chumparun^ to recover the arrears 
due. The Respondent by his answers denied that he 
was' lessee of the^ Mouzahs^ or had taken any lease, or 
executed a Kabo'oleatt and setup a title to the Mouzahs^ 
as having for a long time been ancestral, and pur¬ 
chased as Bhahee Birt by his ancestors; that his ances¬ 
tors and himself had been in possession of the Mouzahs\ 
paying the revenue, according to the rent-roll fixed 
in Fusly^ 1197, yearly, to the ,, in conse- 

' quence of its bein^ joint at the settleVnent of the 
lands in (1790.1), and that the Maha-„ 

rajah had no right to diminish or enhance the*regis- 
tered jumma,. This was^ denied by the Maharajah^ 
but the Deputy Collector by being of opinion, that the . 
execution of the Kahooleat was doubtful, dismissed 
the summary suit. 

In consequence the Maharajah brought a regular 
suit in the Court of the Principal Sudder Ameen, for 
the District bf Sarum, against the Respondent, 

In the plaint the claim w,as laid at Rs. 68,036. 73^, 
‘the valu§ of the lands in dispute and balance of rent 
due for the years 1260 and 1261 Fusly (1852-3,*, 
1853-4 C. E.). The plaint stated, that the jPlaintifi* sued 
fop possession of the Mousahs, his heredita-y property, 
amounting in extent to 2,587 biggaHs of, land, and 
valued at Rs. 64,700, the. price of tlifc land at 
issue, at the rate of Co.'s Rs. 25 per higgak, and to 
recover Rs, 1,030. 9^a, arrears of rent' foe 1260 

^ t. • 

JFuslyy for which a ^.summary suit was pending, an^t 
2,305.* 13a. 2p., the rent fdr 1261 Fusly, inserted 
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* * . 

ih, the Kabooleat, dated 5th,of the n^oiith iif Assin, i8d6. 

1258 Fusly, making an aggregate claim* of ^Co.'s Mabarajaw 
R s. 68,036, 7a.; by the annulment of a summary award iK^shwoiT 
of* the Deputy Collector of the District ol’* Chumpa- Sino, 
run, dated the 29lh of the month of May, 1854, and ». 
by the tancellatfon of a letter affirming the Bhakee Misser. 

. Birt, dated the I7t|? of the month of Assar, 1232 
Fntsly, and alleged by the Defendant to have been 
granted by Maharajah Anund Kishwur Singh to 
Nanouh Ram Misser, the father of the Defendant. 

The pri^ic^al facts above stated were set forth in 
the plaint, and, amongst others, that the Mouzahs in 
question were a part of the Plaintifl's settled ancestral 
Zemindary, and had been let on lease or farm to divers 
persons, and, among others, to the Respondent, and 
previously to his father, since deceased. The plaint 
also stated tliat litigation had occurred in 1228 Fusly 
(1820-1 C.E,)i between the late Maharajah * Anund 
Kisht^pr Singh and the father of the Respondent^ ■* 
and pleaded and insisted on the disclaimer made 
therein, on the i8th of Sepiemhar, 1824, and, which 
^en • became and thereafter remained matter of 
record, of thf Bhakee / tri tenure and title set op ISy . 
the father of the Respondent, *and also pn the judg- 
ment of^the Magistrate, dated the.*i6Lh of February, 

1825, founded ^on that disclaimer; and the plaint, 
charged aifd insisted that a letter and four acquit¬ 
tances ,sayd to' bear the seal of tlie late Maharajah, 
and . relied upon in the* summary suit by the Re¬ 
spondent, ■ in order to avqid the effect of such 
. disclhimer, were forgeries; and in corroboration the 
• plaiht referred to the. previous legal proteedings 
••brought agam»t*lhe Respondent for rent, and by him 
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against Ryots, in # which he was describcd»af 
fari^ier " merely, ^n 4 also to the fact that no menttoo 
was made therein respectively, or otherwise at all, pi 
the pretended Bhakoe Birt tentfre, letter, or acquit¬ 
tances aforesaid (respectively, since the disclaimer, and 
the judgment ^pf the Magistrate. The plaint, after 
pointing out that the finding of jtbe Deputy Collector, i 
on the comparison of seals merely, in favour of thie 
authenticity of the alleged letter and acquittances,' 
was erroneous, and not founded on any sufficient 
proof, concluded by insisting that the proprietary 
right and possession of the *Maharajqk and of his 
ancestors witfi respect to the Mouzahs in question, and 
the absence of any interest of the Defendant in them, 
were manifest; nevertheless, owing to the Deputy 
Collector having passed an Order for the dism’issal ofr 
the claim for rent, it had become necessary to prefer a 
claim for possession by the> annulment of the award, 
and to recover the rent, and prayed that the summary 
award, and the letter of Bhakee Birt pleaded by 
the Defendant, might be annulled, and that possersion 
of the Mouzahs, and the claim for rent, with interes^ 
hereafter, and Putnee mesne proceeds, with inteVest 
to the day ^of possession, be granted from the De¬ 
fendant. i 

The Respondent by his answer, afldr taking several 
technical objections to the suit and to Jorm of' the plaint, 
stated that the Mouzahs came into possession of his 
father at different periods, as Bhakee Birt at a jumma, 
or rent of Rs. 1,901, the revenue fixed, as it was 
alleged, at the settlement of iigT ^Fusly. The anlwer 
then admitted the* l«gal proqjeedmgs bad taken pTace 
in I2|i Fusly, between Maharajah An^nd Ktshwur 
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Singh and the Respondent’s],father, and thi;;* filing off ^ 

the disclaimer by the father, which he accounted for Maharajah 

being given under coercion and pressure. The k 1 sh*wur 

answer denied the execution of the. Kah^oleat by „ 

* Bahaooor 

the Respondent, and then referjed to and relied on «- 

j . '* . . , Sheoporsun 

the award or orecree in the summary suit brought on Miss hr. 

that instrument, for cent. 

‘ “Issues were recorded by the Principal Suddtr 
Ameen, the principal being, first, whether there was 
a misjoinder of claims, and secondly, as to the alleged 
tenure of *Bhakee Birt. 

Both partes went into evidence to establish thnr 
respective claims, and the hearing of^ the suit took 
place on the 3rd of Mayy 1856, before the Principal 
Sudder Ameen {Mirza Mahomed Saduk Khan) of 
the District of Sarun^ when a decree was made in 

I 

favour of the Plaintiff. In that judgment all the 
technical objections pleaded in bar were set aside, and 
it was therein stated, that the suit had originated , 
agreeably to the reasons stated in the plaint, bn 
account of the plea of BhakeeSirt having; been, set 
up bn the part of the Defendant in the summary suit; 
that in fact, the KahooUal zxA summary suit were tfor 
nine Mouzahs, but, inasmuch as the plea of Bhakee Birt 
referred to eletncn Mouzahsy and qne out of these was 
not under hfigation, for this reason, the claim was for 
ten Motdzahs. •That these facts were all manifest from 
the plaiat |n(i replication, and that there was no haw 
in’ ^his case; and passfng over some other technical 
points, it was declared, that; there was no misjoinder 
of claims, because* the principal claim was for pos- > 
session by the^annulipent of Bhakee Bii^ty zxiA 
claim for ren! bad ’been connected with it like mesne 
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r . ■ t 

proceedssg( tha|, till 126^:, which was within thie term.oi 
the lease pljpiaded by the Plaintiff, the claim was under 
the (iesignation of rent, and subsequent to that the 
application* was ior mesne proceeds till the recovery 6t 
possession ; and thaA, -therefore, there was no joinder 
of contradictory claims. The decree*' then decided 
against the Kabooleat of the Defendant, filed by the 
Plaintiff, stating that it was not proved to the satis¬ 
faction of the Court ; and. that its genuineness could 
not be relied upon, because it had been executed upon 
plain paper, and attested by two of the subordinates 
of the Plaintiff ; that when the contained in 

a Kabooleat was high, that is, above Rs. 2,000, and 
there has been a contention with the Defendant on a‘ 

former occasion, its execution in this manner was sur- 

* 

prising, and that in such'a case it was necessary that 
ihe Kabooleat should have been executed upon stamp 
paper acid registered, and ordered that the case be 
decreed with a modification, that the Plaintiff bej put 
in possession of the Mouzahs in question and recover 
from the Defendant 4 the mesne proceeds thereof 

I ’ 

from that day's date till recovery of possesston, 
whatever might be ascertained at the execution of the 
decree, with costs proportionate to the amount proved, 
and interest according to practice ; that the costs of 
the Plaintiff, for the amount unproved life charged to 
the Plaintiff, and that the costs of the Defehdant be 
borne by himself. ^ , 

The Defendant appealed against this decree to^ the 
late Sudder Dewanny A^amlut of Bengal. The 
principal ground of appeal was, that by reason of tiie 
tlami heinig multifai^ious, the PJaintiff ought to- have 
been nonsuited. A cross appeal* waS dlso brought by 
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Hie, Appellant against so muclit of the last;nl 4 ntioned 
decree as declared that the Kabooi^at was not proved 
to have been executed. 

^The hearing of both appeals came * on bfifore the 
late Sudder Dewanny Adawlut^ the C9urt consisting of 
Messrs. *B. y, Ctthin, A. Sconce^ and /?, y. Money^ on 
the 31st of yuly, 185?, when a decree was pronounced, 
reversing the decree of the Principal Sudder Ameen, 
and .dismissing, or nonsuiting^ the Plaintiff’s suit. The 
judgment of the Sudder Court stated, that the Plaintiff’s 
Pleaders,contended, that the Kabooleat said to have 
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been executed by the Defendant on the 5th Aesin^ 1858, 
was a reciprocal contract binding by* its tprms on both 
parties; that this contract^being repudiated by the one 
party, could not be binding on the other; that the De*- 
fendant*, rejecting the Kohooleat^ relied upon an earlier 
title, and that this earlier title being opposed to the 
Plaintiff’s right as Zemindar^ he was competent 

to sue* to set it aside; that the averment ttiat the 

• - • 

Defendant was a farmer for five years, created by the 
will of the Zemindar^ was a simple* and limited ^issire ; 
J^ut if that issue was not substantiated, it appeared to 
thefTourt that it would be iTnjust to be Defendant to 
put him to the disadvantage of*opposing his ejection 
from the villages upon grounds incoinpatible with that 
ground which rtaintiff chose as his cause of action.^ 
And, lastly*, tTie ^i^ourt considered the Kabooleat of 
5th As^in^ r:?58, not to be substantiated; and that 
it would be nnproper to ^Iroceed to adjudicate upon 
issues* which could arise *onIy from circumstances 
forefgn to the claim founded upon that document. 
ThVdecree accordingly dismissed* the Plaintiff's suit, 
so far as it cory:etned the validity of the Kabooleat ; 
but did not adjudicate any,issue as to the Defendant's 

• X-58 
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Tight of Jkcfupancy of the villages, or to his alleged 
BhaJ^ee BiH tenure,rdeclaring that on those points the 
decision would have the eifect of a nonsuit. , 

The present"appeal was from' this decree, 

. No appearance Having been put in by the Respon¬ 
dent, the appe?J was heard ex parte. ' * ‘ 

The Attorney-General (Sir ’R. Palmer^ Q. C. ), 
and Mr. Leith^ for the Appellant. 

This decree is moat unsatisfactory. The Court 
below refused to decide upon the merits, upon a 
technical ground of pleading, which we submit cannot 
be sustained. Theye was, we submit, ’ no such mis¬ 
joinder of claims as justified the Court in nonsuiting 
the Appellant. The Court, having regard to the 
pleadings and circumstances of the case, ought- not to 
have refused to adjudicate the issues raised as to the 
Respoijgdent’s right of occupancy of the Mouzaks in 
^uestioh, under the alleged Bhakee Birt tenure set up 
by him, and as to the effect of the summary decision 
of, the Deputy Collector establishing the same. [Sir 
Lawrenee Peel : The Sudder Court seems to forget 
the rights of the Plaintiff-, and to treat the defences 
of the Defendant as the cause of the Plaintiff’s action.} 
The primarjr objept of the suit was to obtain a reversal 
of that summary award, and to have it de<!:reed and 
' declared that such Bhakee Birt tenure c[id not exist, 
and then on the assumption that such a tenure did not 
exist, as ancillary thereto, and on his right as "Zemin^ 
dar and proprietor of the Mousahsy to obtain <n the 
alternative, either ^ decree for, the refit due daring 
the time the Respondent was in' possession unde^-the 
lease and Kabeoleaty or a decree for,possession, in the,,, 
event of his denial of such a lease. 
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‘Upon the merits we contend, that from ^tk% frame' 
of the answer, tjie onus probandi wpa on^ the Re^on- 
dent to prove the Bhakee Birt tenure, relied upom 
by him, which he failed to do; while,*on the contrary, 
the Appellant established fhis- preligiinary tiiFe, and 
that M MouzOks were held by the Respondent's 
• father, himself and, others, as ordinary lessees, at 
Vatying rents, and not under any fixed tenure, as he 
'set .up in his defence. • 

Judgment having been reserved, was now delivered 

by- . * 
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loth Feb* 
1866* 


The Righf Hon. Lord CHELMSFORD*. 

• This is an appeal from a decision of the Ihte* 
Sudder Dewanny Adawlut of Bengali which re- 
•versed* a decision of the Zillah Court in favour of the 


Appellant, the Plainliff in the suit. The decision of 

the Sudder Court proceeded solely on the ground of 

misjcjnder of causes of action in the Plaintiff’s suit. 

The objection had been raised in, and overruleU 

by, the Court below. It is necessary for the due oon- 

^ideration of this objection to ascertain carefully what 

ard the causes of action which are stated in the plaiat. 

The plaint states them with sufficient precision in the 

first paragraph. It alleges that .•the i^laintiff sues, 

not summarii^, but in due formr for possession of 

certain ^§oul^ahs^ which it describes by names and 

boundaries, ji'ild which it alleged to be his hereditary 

property; and also to r^cove'r certain arrears of rent,. 
^ * • 

' amounting to Rs. 1,030. for 1260, Fusly for which 

a shmin^ry suit was •pending; and Rs. 2,305. 13a. 2p., 

tltd reixt for 1261, Pusljyt inserted* in the Jf^abooUat, 

* dated the 5th^ g 4 the .month of Assiut 1258, Fusly^ 

by the annulment of a summary award of the Deputy 



448’ ' s , CASES IK nm PRIVY Council 

i8flB6. CoHecto^' qf Uie Distnct of Chumfiarun, dated fehe 

29th of MOfy, 1854, and by the cancellation of a letter 

'K^hwuiT* Bhakee Birt tenure, dated the ryth of tlje 

Sing, month Asiin\ \t% 2 . This specification of the causes 

of jsuil is accompanitfd with statements of the falseness 

of the claim to .the BHakee Birt tenure, of the danger' 

which the Plaintiff apprehends to his j)roprietary title 

from the summary decision above mentioned, that its 

annulment is impossible wi'.hout a regular suit, an^l 

he concludes the paragraph by stating that he sues, 

therefore, for the reversal of the summary award, the 

•> 

confirmation of his proprietary interest and posses¬ 
sion, and refutation of the allegation of the 

Defendant respecting the Bhakee Birt tenure. 

The case, then, as alleged in the plaint, if the 
plaint be regular, must be brought within the prin-* 
ciples stated in Mr, Maepherson's Book on " Civil 

ProcediSre/'page 111 [3rd. ’Ed*], where he says, “A 
^ ^ € 
plaint may have an appearance of doubleness when it 

prays, not only for possession, but that the transac- 

tiohs ypoq which Che Defendants are supposed to 

found their tiile may be set aside ; but the l^tteA^ 

pfayer is merely subsidiary to, and, in fact, forms 

part of, the former, because possession cannot be given 

Without first renfoving the existing impediments.'* 

This question is distinct from any that relates merely 

to delect of proof or error tn law, in a Platn'tiff’s vievv 

of his case in the whole or part, that i^ay warrant 

a dismissal at the hearing ^ wholly or in part. The 

question here relates to uip'ty of title, an’d connection 

and dependence between the claims of the Plaintiff. 

In this suit tlve Pfaimiff's titlci, is one; it is his pro** 

prieiary right as Zemindar. We mlist look to the 

PlamtiR's admitted title as ^Zemindar and to the in« 
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terferance which such title by mn establishf;d tenure of 

ibis kind, to,learn what is meant by the termpos- Maharajar 

session.” The Mouzahs are part of the Plaintiff^'s k^hw^ur* 

Zemindaryx the Plaintiff is the assessed** proprietor 

upder the D^c^nnial Settlement? The Defendant «. 

claims that which would, if established,* be a dependent Missbr. 

tenure, the Zemindar being his immediate superior 

in the holding. It is not a Ryotwary tenure at all, 

arid no question as to Ryo^s title to occupancy can 

arise in this dispute. All the distinct portions of the 

Plainti'ff^s claim flow from, support, and have relation 

to and connection with his proprietary title, which • 

prtmd facie entitles him to the collections. The 

farming Icase^supports it, the rent payable under that 

tease, supports it, and the removal of the adverse title 

would confirm it. 


If this tenure be not interposed between the Ze~ 
mindar and the cultivators, the ordinary’ relation 
between him and them exits ; but if it be interposj^d, * 


the Zemindar’s general proprietary title to the col¬ 
lections is gone, and in lieu of il he is simply, entitled 
some Jtimma from the mesne proprietors. It is 
obvious then, that the assertion of such a title is a 
serious prejudice to a Zemindar, and np£iy materially 
interfere wit|i' his successful maiiagement of his Ze~ 
mindary. JSuch an intermediate tenure cuts off tfie 
possession, that* is, the Zemindar's title to the rents 
and*pr(9Bttf immediately^^ derived from the cultivators. 

this sense, the term "possession ” is used in tliis 
pjaint,, Now, this injury, supposing the claim to the 
pkakee'Birt tenure to be groundless, is not the less 
a wrong requiring a remedy, when it is put forward 

(I « 

by one in,j)dssession under a title to an inferioyr right, 
derived from the Zemindar \ as, for instance, by a farmer 
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0^ a j)orti\in of tjie Zemindary, if such a claim were 
preltrjed b3*.a person^having such an interest, it would 
, certainl) be competent to the Zemindar^ If the claim^ 
amounted to a repudiation or worked a forfeiture o^ 
the exUtIng inteff;st,«- to sue for the restoration of 
possession, and. the quieting of the claim also; be¬ 
cause the limitation of hn demand |.o that of posses¬ 
sion would keep alive an adverse claim, and would 
also multiply suits. 

A Zemindar^ or landlord, may waive a forfeiture, 
and may treat a tenancy or interest as continuing 
which his tenant repudiates, or in respect of which 
he has incurred a forfeiture. Consequently, the mere 
inclusion of a claim for rent in a suit of this cha¬ 
racter cannot make the suit multifarious, unless it 
could be treated as multifarious if it insisted on the 
repudiation or forfeiture. 

It the Bhakee Birt tenure be* valid, the Plaintiff has 
no title to possession in the sense in which he uses j^hat 
term. He might have a right to rent for a time on 
the footing of contract/ or estoppel even from a Birt 


tenant, if the latter accepted a lease, but that would 
rest on special grounds, and would not flow from his 
general proprietary title. Until this claim to a Birt 
tenure, therefore, be removed, the Plaintiff cannot 
have the “ possession ” which he seeks, since, in some 
way or other, the Defendant 5tand,« betvveen the 
Plaintiff, as owner of the primd proprietary 

right and the cultivators. Had the Defendant ad¬ 
mitted the tenancy under^.‘the Kabooleat^ ihQ Plain¬ 
tiffs title to the rent* would have-been estaljlisheS, 
but that admission, unless qualiped, would also. ha^ei 
removed those impediments to-the Plaintiff’s pro¬ 
prietary title which he desires,^to have removed; but 
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as, the Defendant repudiates Jhat ^enpcy a/ogeth^r, 
he, at least when the Plaintiff fails to prove it, can. 
not urge it against the Plaintiff’s title. See In the 
^ase of Rajah Oodii Pur hash Singh v. Marti ndell (4 
Moore’s Ind. App, Cases, p. 4SJ[), Lord Kingsdown’s 
■ judgment in aff>fRl^nce of the general principle. 

This lease being removed (the Plaintiff having 
•failed to prove it, and the defendant renouncing it), 

what bar is there to the assertion of the proprietary 

• 

right to the collections, unless the Birt tenure inter¬ 
pose one? On that bar the Defendant does rely, and 
unless it be^ removed, the Plaintiff can scarcely ex¬ 
pect to lease or otherwise manage his Zetnindary with 
‘effect. It is an impediment in the way of his 

I 

possession, which the suit is instituted to remove. 
The‘reasons alleged in the Sudder Ameen's Court 
for overruling th§ objection seem to be unsatisfactory; 
for as the title to me.%ne profits supposes a v^rong, and 
the^ title to rent proceeds on contract, tWe union of, 
such causes of action would be contrary to principle. 
But as these Courts have th(; divided jurisdiction of 
a Court of Law and a Court of Equity substantially 
united in one Court, a'claim for rent in arrear, and a 
claim to remove clouds on** the title to demise raised 
by the tenant,, seem to be unobjectionable, and no 
authority wHs cited to support the objection. In 
truth ihe Tlairp to rent under the farming le&se 
supports ^he proprietary title. 

• No* inconvenience can result from the inclusion of 
these subjects in one suit, since the defence to the 
claim Tor rent in. fact raised .them all, and they were^ 
’dealt with without confusion or. difficulty. 

Their Lordships think, therefore, that the Sudder 
Court should have heard the appeal upon the merits. 
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'Their ^ordships' ought, upon general principles," to* 
give now the decision which the Sudd^r Court should 
have 'given; but a dilfHculty has been interposed in 
"the Court ^of the Sudder Ameen, which renders a^ 
decision on the Sirt^ tenure impossible by this Board. 
The'question of Ihis Biri tenure has«not been adjif- 
dicaled upon in'the Court below. The Sudder Ameen 
should have allowed the Defendant to get his docu«. , 
ments stamped, and, if necessary, should have ad¬ 
journed the hearing for that purpose. The Court,* 
however, excluded them from evidence, as urvstamped, 
and as documents which were» inadmissible unless 
* stamped. The Plainjiff ought not in any way to be 
prejudiced by this neglect of the Defendant, and to. 
allow the Defendant to reagitate these questions as 
to the Btri tenure ,in another suit* would be a serious 
injustice and wrong to’the Plairfiiff. The proper 
course, then, to be adopted is to reverse the decisions 
of the Sudder Court and of the Sudder Ameen, and 

% C 

to nemand the cause to the lower Court, not for the 
purpose of taking further evidence, or of hearing the 
cause on fresh materials other than the stamped docu- 
ment%, but to enable the Dttfendant to get the iir- 
'struments stamped. The» inferior Court should then 
decide on the ssvidence already taken Jn the cause, 
and on those documents, if stamped, witb-refererice to 
all the issues raised on the cause, giving*a (complete 
decision on them all. Their Lordships will forbear 
from expressing any opinion i upon the validity of 
the Birt ten.ure, on the evidence in its present hn- 
.perfect state} but they think it proper to observe 
that if the Birt tenure be displaced, that displace** 
ment will lend considerably to ‘fo/tify the Plaintiff's 
proof of the Kahooleat ; for the Defendant’s possession* 



• ON appeal from the east INDIES. 

" •'would then have no apparent title* upless ix\t derived 
from • a lease from the Zemindar^ the sole proprietor ; 
no person -(bn that hypothesis) intervening Eetweetj 
*the cultivators and the proprietary tit 3 e of Zemindar. 

The Order for remanding tj>e oanse t-o be thus re¬ 
heard, will entitte'tbe Plaintiff to have €he matter of 
his appeal to the Sadder on the Kahooleat reopened. 

. Jt is in favour of his appeal so far as to subject the 
decision against the Kahooleat to review upon the re- 

* consideration of the whole case upon the merits. The 

considei;ation of a case upon evidence can seldom be 
^ • 

satisfactory, unless *all the presumptions for and 
against a claim arising on all the,evidence o^ered, or 
. on proofs withheld, on the course of pleading, and 
tardy production of important portions of a claim, or 
defence, be viewed in connection with the oral o-r 
documentary probf which per se might suffice to 
establish it. This caij;tion is more particularly neces¬ 
sary in India^ where fabrication of seals and'documents 
is so common and so skilfully conducted. * 

Their Lordships will recom'pend to Her Majesty 
that the decrees of the Sudder Court, and of the 
Sudder Ameen be reversed; that the Appejlant 
should have, the costs of the appeal ; that the cause 
be remanddd to the High Couf/;, with directions to 
send 'the catise back to the Zillah Court for re^trial, 
on the ^siiie of the existence of the Birt tenilre, 
giving the*. Respondent an opportunity of having 
the'inistalfKipe'd documents damped, if he shall be so 
adfised) but making him liable for the costs of the 

first t»al,' which jiis omissllon tp have those documents » 

* 

stamped has made abortive. . • 
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'Lalla Bunseerhur , ... ... Appellant^ 

c» 

c f 

; AND 

' ^ 

Koonwur Bindeseree Dutt Singh, 1 
and after bis death, MuSSUMAT 
Gunaish Koer ... ...) 


^On appeal from the Sudder Cewanny Adaivlut of 
the North Wett Provinces^ at Agra. 


Sth & 7th 
Feb 1866. 


The suit -out of which the present appeal arose was 


In 1850, the 
guardian of a 
Minor (bis 
stepmother) 
hyardkrarna- 
vnah, among 
other thi ngs, 
chaiged the 
minor s an* 
cestral estate 


instituted by the late Koonwur Bindeseree Dutt Singh 
deceased, and afterwards represented by the Respon- 

* PresentMembers of the fudtctal Committee —The Right 
‘^rlon^ Lord Chelmsford, the Right Hon. Sir Janies William Cob ile, 
and the Right Hon. Sir Edward Vaughan Williams. 

Assessor :—The Right Hon. Sn* Lawrence Peel. 


■with the pay¬ 
ment of Rs. 27,000 in favour of L , the amount of his alleged claim against 
the estate, respecting which an appeal was then pending, but to which 
estate he vwns himself a debtor, undertaking at the same time to prosecute 
certain claims against M , L. agre^eing to advance money for that purpose, 
and to resist certain claims brought by M. against the Minor’s estate. 

In February^ 1851, M. having obtained judgment against the estate for 
Rs. 26.986, and taken out execution thereon, the estate was advertised 
for saie on the »^h of that month. To prevent the sale, L , advanc^. ^ 
the amount of the judgment-debt, and on the 19th of that month com¬ 
menced a suit against the guardian in which he claimed the Rs- 26,986, 
the amount advanced by him, and the Rs. 27,000 agreed to be. paw(^ 
hrm by the Ikramamak, and the further sum ol Rs 1,354, alleged to 
have been paid by him for the proceedings against M., making together _ 
Rs. 55,341. On the following day the guardian ^ filed a confession of 
judgr^t adSiHting the debt, hypothecating the Minor’s estate, and i 
undeitakiiig to pay the same by instalments, with the exception of the 
Rs. 27,000, at six per cent interest Tl* instalments not being paid, I., 
in J853, tooJe out execution cin the judgment, and under tfee execution put 
op eata^e for sale, and became the purchaser himself. •On the tniqor 
siitaining his majority,, hb brought a suit to set aside the sale, impeach',^ 
ing' Ihp tra$Hiaction as fraudulent and collusively obtained by L from his 
late guardiaiii. The Courts in India set aside the sale u|fbti the ground of • 
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«Jcnt, against the Appellant* and GoolqA Koonwur^ 
his-step-mother, who bad acted a.i his guserdian •during 
^sorae part of his minority. The object of the suit* 
was to recover a Talooh, and other a^cestrhl property, 
purchased* by the Appellant afa judicial sale yndep 
4 decree, which it was alleged had l^ieen fraudulently 
procured by him .through collusion with Goolab Koon^ 

* in a suit brought by him in which she had 
allowed judgment to go»by default; the suit having 
been originally instituted under an- Ikrarnamah^ or 

..<leed of'agreement, executed by her as guardian to 
the Respondent, charging the Minor’s estate. 

The adverse title set up by thcf Apfiellaivt was thus 

* derived. Sheodutt the Respondent’s father, 

died on the 3rd of 1849. He had had, in his 

lifetime, pecuniary dealings with one Seetaram .Singh\ 
the Appellant’s father, and those had involved him in 
a long course of litigaftiou with the Appelhiilt. t'ur 
ad\iances to cairy on that litigation, or otherwise, ^ lie* 
had become largely indebted to one Mohun Lall. At 


4'5^r 

•1866. 

Lalla 

Bun&bbdhur 

V. 

Koonwuk 

6(ndesbr««. 

OUTT SlNOH. 


fraud, and decreed the restitution of the estate, with ntesne profits antE 
damages, subject to the repayment, by way ot reduction, of the Rs. 26,986 
at five per cent. Upon appeal, such decree affirined by the Judicial' 
Committee, first, ou the^ound that the transaction was fraudulent and 
collusive, and prejudicial to the estale of the Minor , there being^ no 
evidence to show the necessity,•for the guardian obtaining the pecuniary 
assHtancc sought, or to justify her submitting to L.’s ejctraordinaiy terms 
contained in the Jkrarnamah, by allowing, without^ oonsideration, his 
r*<J!fubtful claim against the Minor’s estate, to which he really was a debtor 
himself; and secondly, that L , who set up the charge, had failed to relieve 
himself of the burden which the Hindoo law cast upon him of showing 
That lie had, at l^st, good ground for supposing that the transaction 
was for the benefit of the Minor’s estate. ^ • 

In setting aside the Ikrarnamah and sale, interest was allowed L. on> 
the Rs. 26,000, advanced by him, at the rate of six per cent, contracted for 
in that instfument, in lieu of‘five per cent awarded by the Sudder Court. 

Such a modification of the decree of the Court below, held not suf¬ 
ficient to deprivf the Resportdent of costs of ^pppeal. 

The case pf Ali Hossein v. Badel Khan (19th of Afay, 1863, S, D. A., 
W. P.), where it was held, that there is np difference to be made 
between the innocent purchaser and one tainted with fraud, which had 
brought about aa execution sale observed upon and dissented from. 
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' tC^SES IN TIfE PRIVY COUNCK- 

the time ol death his^ son (the Respondent) * was* 
but foui yeacs old; .and his step-mother, GDolab< 
Kootmur^ becanne his guardian. ^ 

Tn Febfuai^y^ i8^p, a negotiatbn too& p^ee be- * 
tween; her and the < Appellant, which resulted in her 
executing to him qn the ijtb o£ that montlt, an Utrar^, 

A 

namah^ or deect of agreement. By, that instrument 
she, amongst other things, charged the Minor’s estate' ‘ 
with the payment of a sum of Rs. 27,000 to the 
Appellant, and undertook to prosecute certain claims 
against Mohun Lall\ the Appellant undertaking to- 
.advance money on certain termes for that purpose, as also* 
for the purpose of r&sisting the claims which Mohun 
Lall was prosecuting against thi^ Minor's estate. 

In February^ 185,1, Mohun ImU having obtained 
judgment against the estate for Rs. 26)986. i5ia« 4pt, 
and taken out execution thereon, had advertised 
the est^te^ for sale, on the 20th of that month, lb 
'^vas alleged that to prevent this sale,, the Appelknb 
advanced the amount of the judgment debt; and, on 
the l9tb of Februaty^ commenced a suit against 
Goolab Koonwur^ as the guardian of the Respondent, 

• in v^hich be claimed, as due to him from the estate, 

i 

the amount o| that advance, the sum of .Rs. 27,000, 
which was stipulated'by the Ihrar to be'-^aid to, him;, 
a^d a further sum of Rs. 1,354. la. 9p., alleged to have 
been advanced for the purposes of <tbe pr^eedings 
against Mohun hall^ m^aking in ail, tl^ vsum of 
Rs. 551341. in. ip. Oil the toltowing day the guar¬ 
dian, as Defendant, hiedt a coniession of judgment, 
admitting the whole amount claimed to be due^; 
undeftakmg to pay ‘ k by lannual instalment of 
Rs. 7,QOo; reciting the Ikrar and' the advapc.e of the 
Rs. 26,986. 15a. 9p,; hypothecating the Minor’s estate 
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as 1^ security for tbe whole ^ount afimittell to be 
clue; and providing that in the event of any fa^ure 
in the payment of the annual instalments, the AppeL 
la^t should be at liberty to t;Uce out e:secution against 
the hypothecated property for the whole amount 
' bis'judgement debr tvith interest. It was stipulate'd,. 

• however, that the Rs. 27,000 should bear no interest, 
and that the rate of interest on the rest of the debt 
should be six per cent. , 

The instalments were not paid; and, in 1E53, the 
Appeliaqt «took out execution on tiie judgment con< 
fessed for the^ sum of'Ks. 70,168. 7a. up., put up the. 
property for sale under that execution, and on the apth 
of JunCy 1853, purchased it himself for Rs. 5I1635. 
In consequence, however, of a mortgage on the 
•TalooHf which was held by Mohun Lall, which gave 
rise to a protracted* litigation, he did not obtain pos¬ 
session of that portion • of the property purshased 
until fhe year 1860. * 

The Respondent attained his majority in December^ 
1861, and commenced this suit* on the 22nd of 
^S6r. By his plaint he impeached as invalid and 
coHusive the Ikrar, the tognovit or judgment by con¬ 
fession, and the execution sale, as being collusively 
obtained from bis guardian. 

The principlil Sudder Ameen {Moulvee Mohumud 
UbdooUa of Zillah Allahabad^ made a decree 

in thj^ ^es^bndent’s favour on the nth of November^ 
i86>i, awarding him possession of the estate sued for, 
with Rs.’ 36,470, fia. 6p.*, for mesne profits and 

ft ft * 

damages^ but allo^ng the Appellant to set off against 
t^is sum the sum of, Rs. 28,4tS. 3a. lop^, which 

* was corapcuMd^d of • the before-mentioned items of 
. Rs. 26,986. 15a. 4p.^. and Rs. 1,354. la. fp. On 
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appeal^ \he judder Qourt at Agra, consisting ^ bl* 
Mes^Ss Roberts and Batten, by its decree of the 

BuNSjtiiDHUR 2oti|* q{ jiily^ 1863, generally affirmed this decree, 

• - - ^ 

Koonwur but redurx'd th* daniages awarded by an allowance bf 

^INuaSERER „ 

Dutt Singh, nve per cent, fo^r the cost of collection and manage* 
ment, and by the sum paid for income-tax; and also- 
reduced the reduction or set-off aljowance to the 
Appellant by the item of Rs. 1,354. la. 9p, And 
by its decree of the 31st May, 1864, made on air 
application for review of judgment, the same Court 
modified its own decree' by allowing the ‘Appellant 
interest on the principal sum*of Rs. 26,986. 15a. 4p., 
which was to be deducted by him, at the rate of five 
per cent. • 

The appeal was from this decree. 

• * 
Mr. Forsyth, Q. C., and Mrr Pontifex, for the 

Appellant 

* 

, The circumstances in wliich Goolab Koonwtor, as 
guardian of the Minor, was placed at the time ot 
execution in the Appellant's favour of the Ikrarnamah 
of the 17th of February, 1850, were such as to renderV 
' in*a proper act on her part. She acted under the 
advice of th*‘se who were interested in. the preserva¬ 
tion of the ancestral property of th^ Minor. It is 
elear that the estate would have been so[d. on the 2otii 
of February, 1851, it the Appellant bad not advanced 
the Ks. 26,986. Such a charge made a' i^anager 
for the benefit ot the Muior’s estate is good l^y'the 
Hindoo law, HunoomaApersaud Fanda^ y. Af«J- 
sumat Babooee M^nraj Koonwer*ee {a) and authori¬ 
ties theA; cited (bj* ' Tfiere was no evidence to show 


(rt) 6Moo»e‘s Ind. App, Cases, 393. 


fbi 407. 



fraud and 

the Appellant in the transaction, or that the, same,was uITa 
prejudicial to the Minor’s estate. We submit, there'fore Bunseedhur 
that the auction sale to him was a regular and*valid sale Koonwur 

BlNDSd&R h 

which cannot be annulled or set Aside, and that he is Dutt Singu 
entitled 4o possession’under the sale. [Lord Chelms- 
, FORD : You get a ^cognovit for Rs. 54,000 on an 
advance ot Rs. 26 986, borrowed according to yonr 
argument to save the estj^te, but under that cognovit, 
or confession of judgment, you force a sale yourself and 
actually bay in the Minor's estate. Can that stand '*] 

The sale was^by public auction under a decree of 
Court whereby the payment of the Rs. 26,986, ad¬ 
vanced to save the estate, was decreed. If the trans- 

I 

action as to the Ikrarnamah fails, yet the Appellant 
was a purchaser at an execution sale and a'decree 
holder. His rights *were similar to a stranger 
peirchasing, A'li Hossein .»v. Badel Khan (a). * At all 
events^ the execution sale was good to the extent 
of Rs. 26,986, and the decree appealed from, if cor¬ 
rect, so far as possession was awarded to the Respon- 
;^nt,' does not pi^ce the Appellant in the position 
in which, in equity, he i^ entitled to be placed, 
Brocklehurst v.‘ Jessop (d). ^oth Courts in India 
held that this particular sam, part of the amount 
awarded to the Appellant by the decree under which ^ 
the auct>on<sale »took place, was actually advanced by 
the Appeyaijjt** to Goolab Koonwur as guardian of 
the Minor and registered* proprietor of his properly, 
ahd it the decree had been ^confined to that sum, the 
sale* of tte estate would properly have taken place in 
exe*Aition thereof. Lastlj^ the Court below was<Jwrong, 

,(«) 19 th May, T 863 , S p: A., N. W. P. {6) 7 Sim. 43^8. 
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collusion between Goolal Kounwlr an<f *866. 



46 o 


Cases in the privy douNciL 


1666. 

La^la 

Buwvsbdhur 
« ' 
Koonwur 
BlNDBSBltlCS 
DvTar StN«H. 


Ta6tli Feb. 
1866. 


in allowing oqly five ppr cent, interest. The^ Sudder 
Co^rt haf nolciiscretion to alter the rate of interest 
allowed in India^ namely twelve per cent. 

The ‘Attonley-General (Sir R. Paimert Q. t.) 

. and Mff teitk, for the Respondent. 

There was! no legal contract between the step¬ 
mother, the Appellant and the 'Minor as would in * 
equity bind the Minor’s estate. The evidence shows 
the whole transaction 'tainted with fraud. [Lord 
Chelmsford : We are satisfied on that point; you 
will confine yourself to the , question, whether in¬ 
terest ought not to have been allowed by the Court 
at the rate'of twelve per cent.] No specific amount 
of interest was agreed to^ The amount of interest 
is in the discretion of the Court. Here the, Ikrar^ 
namah and the whofe transaction was collusive and 
fraudulent In Lindsay v. The Oriental Bank at 
Colombo {a) a wrong-doer was disallowed his advances, 
IhOugh fur business purposes of a firm. * 

Their Lordships reserved judgment, which was now 

♦ . 

pronotincbd by 

. The Right Hon. Sir James Colvile. . 

After stating the a'bove facts hfs Lordship pro¬ 
ceeded fc 

t *• 

^'The first and principal question that arises upon 
it is whether the Jkrar of the i7th*^’'(&f February^ 
id^o, which was executed by his guairi^aq dqring his 
minofity, is binding upon thh Respondent. 

In dealing with this, question we have no dffficulty 
about the ratio decidendi^ since it is admitted that 
the pr^ni^pjes which goveri^ it have been authhHta- 

• t 

• (a) 13 Moore's P. C. Cases, 4'26,, 
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\t%tiy taid dowtt**io tKe tja^ oi Htmaotn^npersaU^ 

Panday v. Mu^utftat Babatyee MftnrHj • Kooimeret Lalia , ';•! 
(6 Moore’s Ind. App. Cases^ p. 423)* said, • ^ ^ 

‘^Thc power of the manager for atl infdnt heir to 
charge an estate out his own, is, ,under the Hii\doo Dow Siwaat. 
law, a*limited'and qualified power, ,It can only be 
exercised rightly in, a case of need, or for the benefit 
of* the estate. Tiie act ual pressure on the estate, the 
danger to be averted, or» the benefit to be ^nferred 
o*pon it, in the particular instance, is the thing to be 
regarded.’' And again, p. 424, “ The lender is bound 
to inquire in^o the necessities for the loan, and to 
satisfy himselt, as well as he can, With reference to the 
parties with whom he i^s dealing, that the Manager is 
acting in the particular instance for the benefit of the 
estate.'” It follows, from the passages above cited, 
ind from the rest* of this judgment, that he who sets 
up a charge' upon a Minor’s estate, create^ ’In his 
favoU/ by the guardian, is bound to show, at leai^t, 
that when the charge was so created, there were 
reasonable grounds for believing that the.tra«jsaclion 
/vas' for the benejit of the estate. 

The learned Counsel for the Appellant have not 
ventured to contend that the stipulations of the 
instrument, to which these princiiJles have now to be 
applied, were, upon the face of them, beneficial tq 
the RespdfSent’a estate. Their arguments have been 
.directed |o^ihoyr that the whole transaction might be 
justified* by^a consideratfon of the circumstances in 
• Wbicfi the parties stood, and of the nature of the 
.litig^lt^on^ia .•Sheodutf Sidgh had in his life- 

tifjfe been engaged. It .becomes* necessary, therefore, 
i to r^ew, as. Briefly -as may be, the very tedious and 
. ^.Intticate hisWy of that litigation. 
t. * ' X- 
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In iEi8^ ^SeiM^am SingA, the father of the A(>* 
peltai^, had lent, or agreed to fend, Rs. 29,500 fo 
t Sk€odut$ Sthghf on a mortgage of the ancestral 
Talook ndW in* dispute. The .Talooi consisted oY 
twepty-nine viUag^s, * and the mortgage was to be a 
usufructuary mortgage by way of a fedss for teh years* 
of the whole Talook. Before this arcangement was 
completed, it appeared that the two other persons,* 
named J^ijnautk and Biskun Dayat^ claimed to.be ' 
prior mortgagees of part of the Talook. 

It was at first settled between Sheodutt Singh and 
his mortgagees, that Seetaram Singh ^should apply ‘ 
part of the R^. 29,*500 in paying off Baijnauth and 
Bishun Dayal] but it was ultipnatcly arranged between* 
those two persons and Seetaram^ that the three should 

be jointly interested in'the mortgage; the share of* 
Seetaram being taken to be Rs. 17,700, and that of 

the othfsf two Rs. 11,800. .The instrument of the * 
27th of Afay, 1828, by which this so-called partner- 
ship was effected, provided, that it it should be deemed 
advkable thereafter t/> dissolve the partnership, the 
property should be divided and held separately in the^ 
proportion above specified. * 

They ^entered into pfossession of the mortgs^ed 
property in ^une^ »i828, and in 1834 dissolved their 
80-cailcd partnership; thereupon Bishuh Dayal and 
baijnauth became mortgagees in possesskhHiOf twelve, 
and. Seetaram became, or ought to baye become, 

• ft I c ' * 

mortgagee in possession* of the remaining 8eyent;,een 
vUtagrk bf the Talook. • ' , • 

We $ay ‘‘or ought to have become,”’ bCciaosC jt 
appears, ^ froip the aubsequent proceedings, ttmt.^he 
never was in possession of Av.e pf ihese villages; 
Hhey having been transferred by She^dUft 
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pfjor 4o the aK>rtgage to- hi^ wivis t/c other 
pereoDav ! . *'**'*'^ 

Siffiifram carried ©» hfs gen^raT business iA part- *^*'*J*»"*^*’. 
^erehip' with o»e Sheosuhai } and p» tb® dissolution 
of their partnevships and a copse^uent division of its DuTvSiaamti 
. jlssetst this most^^ fell tO' the share of Sheosuhai, 

Ho was never, however, recognized* as mortgagee 

O' 

• by Sheodi$tt Singhs nor was his name recorded as- 

mprtgagee until: after yune^ (838, when the perbd of 
*ten years, daring which the possession of the niort> 
g^agee was to continue, expired. and the 

other parties then in possession of the mortgaged 

9 ^ ^ « 

premises, retained possession afte^ yune, 1838 ; they 

• allowed the Government revenue tp fall into arrear, 
in conse(|uence of which the estate was attached, and 

. let ih farm, for six years, to one Ilahee Buksh, whosr 

• security, T<yrab Aliy acquired by assignment the wiiole 
of the interest, as mcyrtgagee (if any) of ^httpsukdiy 
and also the mortgage rights of Buijnau^h. Those ^ 
of Bishun Dayal became vested in some other 


parties. • • 

Torah AH instituted proceedings on the mortgage 
securities against Skeoduit Singhy claiming the balance 
alleged to be due on them*, but these proceedbgs, 
though successful in the Court of .first Instance, were 
ultimidely dilmissed by the Sudder Court, apparently 
on the grtlEnd ^that the mortgage debt had been satis¬ 
fied ^ by^ the perception of rents during the possession* 
under tbe'leli years' lease, * , 

this state of things, and on the 7tbof Juney. 
xS4a, ^^headuti Singh brought, the first suit of which 
Ife t^ve any mention against the Appellant and hi^ 
brother, sin^^leceasetf, as the sons and representatives 
il 5 ee 4 nrrW 5'tngA, and against all the other‘persons 
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iiiSr whcr in course of the transactiofis fastly‘abw 
stated, bad ibecome interested in the mortgage afeci^’ 
rities or h$d been in possession of tbe mortgaged 
Rooivwur premises, ^he object of the su-it was to recover 
possession of the, property, on the double groirad that 
the principal and interest of the mortgage debt had • 
been l/qiiidafed by the collections, ,and.-that the period • 
for which the property had been mortgaged had* 
expiredj and it also claimed .a large sum for the mesne 
profits bf the four years during which it was alleged 
possession had been wronghilly retained. * . 

It is unnecessary to consider very ^he 

merits of this, snit, because a final decree had been 

made in it before Februat^y^ 1850, when the widow* 

of Sheodutt executed to Bunsetdhur the Jkrarnamak 

« 

in question, ft is sufficient to state that although * 

the plaint expressly stated that the principal and 

interei^ the mortgage debt had been liquidated by 

« th*0 collections, the Appellant did not dispute Ithat 

fact. His defence was simply that by reason of the 

assifnmcnta to Sheosuhai by his father SeetaraHtf he 

had ceased to have cither interest or liability in the^ 

( • 

• matter. 

The" Course of the suit was as follows:—On the 
26th of JunSj 18*^3, the Principal *Sudder ,Ameen 
4 ecreed in favonr of the Plaintiffs for redemption 
and possession of the estate after Vbe eviration ol 
the farm, but nonsuited^ the claim fmr lifipsne profits: 
and %mages. On a remand from the 5 mjf< 5 fer Court,. 
the same Officer, by a d^ree, dated the ^ffth of 
vember/'iSj^ii made the Appelfenft and his 
as co^heif 8 of S^etira^, liabie, jointly wkh Sbrnsumi 
in the sum of Rs* 16,570 7a. ;9p.» ptofifs^ ’ 

* the yesi 1246, buf dis^missed ' the elainS fmf 
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^ If f * 

dfait^ages for the years 1247, *1248, anii **49 B,s. ft , , 

shdaldi also be. mentioned that be expressly foujid in Lae-la 
lys Judgment that the mortgage debt had been dis- ^‘^*^***°^H* 
charged. There was an appeal from tins second 
decision, dnd Court by its original decree DoTTSisoirl 

‘on tha! appeaf held, that the AppelUnt, as the then 
sole heir and representative of Seeiaram (his brother 
having died), was solely liable to the Plaintiffs for the 
tnesne profits and damage's due to him; and that the 
sum awarded by the Principal Sudder Aineen ought 
ttr be increased by the mesne profits for the years 
1247, 1248, JMid 1249, Their decree seems to have 
proceeded on the ground that* Seeturam and his 
estate were primarily liable to the mortgagor for the 
nondelivery of the possession when it ought to have 
*been redelivered;, and were accountable for the 
mesne profits of the wrhole estate, notwithstanding 
the transfer to Baijnadth, Bishun Dayal^ SHeosuhaif 
and *others. r 

The Appellant applied for and obtained a review of 
this decree on the grounds thal he was improperly 
>*chai^ed with the mesne profits of the twelve villages 
held in possession hy Baijn(^uth Bishun Dayai\ 

that he was. improperly charged with the profits of 
the five villagiies of which, by reason of their assign¬ 
ment to S^odutt^5 wives and others, Seetaram was 
never in possession; and that he was improperly 
charged, aa certain^ amount under the head of 
^ Say^, And he a^atn rajsed the question thal the 
effept 6 i, the transfer to Shleasuhai was to determine 
, tl^ Kabitity. 0f Seetdl^ani for the 4>rofits of any part 
. of tbi' estate. ^The iwajdrity of the Court ^ decided 
agilnst the, Appellant oti the last point, and < lid his 
. ItVoar on the three others; and the final decree-das 
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agaiijrst, »ii||^ tof the sjjnn of R#» *'<w*v 

the airtpunl of the jproftt«* claimed in respect' of tl|i<s 
tvr^^e viflagee of whicfi wiaungocstionabty 

in possesion after the diesolutioo of tKe so-caUe& 
pa^nership betwfem him atwl Baijnautk and Bishttn 
Dayal* This .final decree was dated the* 1st o^ 
Mari^hf 1846. The Appellant satisfied this judg- , 
meat 'by payments into the Court to the amount of 
Rs, a: 5 , 2 'it» laa. 9p,; and ,these moneys were aft^cr-• 
wards paid out through the MookhtAK of Skeodutt 
Singh, and are those or some of tliose whiqh in the 
third clause of the /hrarnamah are alleged to have 
found their way into the hands of Mohun LalL 
The Appellant, having thus satisfied this decree^ 
instituted in the year 1847 a suit against Skeodutt 
Singh. His claim was founded on the wrong dono 
to Seetaram by reason of his not getting possession 
of th§ f ve villages assigned- to the wives of Skeodutt 
^ingk, and was for the profits of those villages faring 
the ten years of the mortgage lease. The gross 
ambunt claimed wasf Rs. 27,129. 6a. 6p* principal, 

and an equal sum for interest. The proceeding^ 
in thb suit are not amon*gst the documents in ‘the 
Appwdix, and for the* facts we are referred to the 
short report of th% case in the fourth volume of the 
Sudder decision for the North-Western Provinces 

u849)» P- ^ 

Prom that, it appear^ that the P|inci|j 4 ^ 

Am'keft, on tb« 3t*t Deemker, 1847, decreed ii* 
'fayotif pf Appellant .upon the , ground; ccrt^ly 
cryofieoue, that he had been tn^e to pay the pro^s 
of i^estf viMagearbtft he awarded him only so ttWch 
of the profits as fell within the pitiod of ' 

prior to the institution of the suiti tre 4 i» 8 ^ 
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ih^ rcBt of the claim as harried by \faf Reg(/iat ion df 
Limitation. The Sudder Court on revjsrsed 

this decreci and by its decree of the a^th of Mmck, 
1^49, dbmissed the Appeiiant’s suit*altogother. The 
reasons for the judgment are not jrery clearly ex- 
.pz^ssed; but the Court seems to have been of opinion} 
that if Seetaram had any claim for damages in respect 
of the failure to give him possession of these villages, 
'he should have sued dpring the currency of the 
leaser and that at all events his representative (the 
4ppelliuit) could not then maintain that action. 
The Appellanjt obtained leave to appeal to H r 
Majesty in Council against this* decree and h<s 
appeal was pending in 1850 when the Ikrarnamah 
was signed. 

* In the meantime, and in 1848, Sheodutt Singh had 
brought his suit against the Appellant for the profits 
of the Talook^ during the years of the farming-* lease 
which were not covered by the former suit)* and had 
obtained a judgment for the sum of Rs. 7,480. 4a. 9p*., 
which is the subject or the fourth clause of the Ikrttr- 
^amah* He had also commenced a third suit against 
the’ Appellant in the namh of his son, the Respondent, 
ill respect of property derive*d by the Respondent 
from his motlier. That suit wap undecided on the 

o 41 

3rd of July 1849, when ShioduH Singh died. 

Hence fPthe* date of the Ikrarnamah the position 
of the, Ajip^flai^ and the Respondent’s guardian with 
reference to th 4 s antecedent* litigation was this. »The 
Ap^ant', had been decrh^d to pay and had paid 
ibisTfi* i^a. 6p. in respect»of the fintd decree of 
, .By the decree pf 1848 • he* %ad be^ fpt^nd 
to pay> %ut had not paid, Rs. 7,480.4a., gp., 
With, (probably). interest ,and costs., Another t^it was 
'Phhdipg''a^&inst him,/&ut had not beiia decided. On 
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die otl)^ had .btought a' suit" to edlort^i' 

daim^ (or i|^wa;rd5 of Rs 50,000 against the odtatc of 
Skeod^i^ Sikgk. But diis daim had been only par* 
tially diecr«ed itk his favour by the Ziliak Court, haiS 
been wholly dismissed by the Sudder Court, and waii 
the* subject of an appeal to Engltxnd. • * 

This being tke position of the' parties, ivhat were ,, 
the provwions of the Ikrarnamah which the guardian^ 
was induced to sign? Th^ first clause, after stating < 
that the Appellant had been unjustly made to suffer 
the tosses which he had sustained, by reasonr of Sheo- 
duit Singh!s first suit, partly In order to compensate 


him for such losses, and partly in order to induce him 
to abandon the appeal in his own suit, made the estate^ 
liable to pay him Rs. 27,000, without interest. This 
clause was obviously against the Minor’s interest, in » 
so far as it reopened the questions* closed by the final 
decree* <af the ist of March^ 1846; admitted the in* 
justice o\‘ the claim on which it was founded; '^and 
gave compensation to the Appellant for the loss which 
it had inflicted upon,him. It is contended, however, 
that the success of the appeal was so probable, and ^ 
the consequences of that subcess were so serious, tKat 
the gua,!!!di^h was justified in spending Rs. 27,000 to 
avert thst da'nger the estate. .This is the point 
which ha;s been most laboured) at the Bari hut their 
bordshipa ’Can find in the facts before tlilln no rhh- 
sonable.'-grounds for sucb a concIUsion|^ qputse 

of th|iir ingenioui argument,* the leaded Counsel fbf *! 
thO, , were' almo^f constraiood tb admit , 

the parfidtiar action * waa misconC[|lved^ ' 4 h|smd^; As i 
it'^was htgui^t ‘tol'^cover the profits/;©!‘'*beft^'’ 
villages of Hvhich ’ex coawiiV thO; .Bdfbadaht. had to 
ieeh in possession. They ^ere further ^ ^Obliged, 
al^it that finder Rfg. of 
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4f tbi; .boEdcr ot a tisufrCictAat^ ttiot^gAge in ibe pr^f- 
lerty would cease on the Il^uidatioii by tbe usufruct 
>f the principal and interest of his.debt; and cbnse* 
[Gently that in any action founded *,on th$ breach of 
he agteement, oppress or impfic^, to give possession 
)f*the ^ve villageV'^it was essentia? to allege and 
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Drove that, by reason of the nondelivery of such 
possession. something still remained due on the 


nortgage. 

* Their Lordships haVe eittreme difficulty in seeing 
flow such* a suit could have been maintained by the 
Appellant; since in the first suit of Sheodutt Singh 
against him it* had been alleged §nd proved as a fact 
that the mortgage debt had been fulfy discharged; 
and he, instead of taking issue on that allegation, 
bad sought to escape liability by showing that by 
reason of Seeiaranfs assignment to Sh^osuhai he had 


no interest whatever in JLhe mortgage. B ut ^s^ming 
that he might have maintained such a suit, they have ^ 
to observe that it would have been founded on acauSe 


of action different from that on yrhich the suit actually 
^rought proceeded; and that it is not to be supposed 
that if the appeal had come here, this Committee 
would have taken the unpfecedented coutse, sug-* 


gested by Mr. JPontifex, of revering a* decree that 
had dismissed a .suit improperly conceived, and of 


t;emandingii^ffte cause in order that it might be moulded 
into a #uit of an entirely different character. To 
their L'ord^iips it appears that the appeal octasijShedi 
no 4ffch ‘denger to the Minorus estate } and that ther<; 
aref no %rpunds fon, saying that the stipulations of, the 
, fint clause, so favourable to the •Appellant^were fpr 
I , the, benefit ofHhe Minor, or could have been reason- 

I' _ ’ 

; allfly supposed to be so. 
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• » CASKS IN THE PRIVT COtJNCIt 

The thffd ^clairse* appears to their Lordships* 
of the* sanve chara<;ter. No plausible reason have 
•been assigned why the guardian should embark in an , 
expensive Ktigatfcn in order to,recover back fron# 
Mokun tali sum% for which he would necessarily 
have to account in the general accoont then opehf • 
and" unsettled between him and t|ie estate; Or why, 
in Consideration of advances for the purposes of that* 


litigation, she should agree, to divide with the Appel-‘ 
lant moneys which, if recovered, would belong to the 
Minorus estate. * The latter objection affects the 


seventh clause. , 

There is a .conflict of evidence concerning the 
alleged payment of the sum of Rs. 7)4^0* 9P‘ nien*» 

tioned in the fourth clause. . The oral evidence to 
negative the payment is undoubtedly very loose and* 
unsatisfactory, and the Gowastah of the Appellant 
has given some evidence of» the fact of payment; 

« which he corroborated by the production of an k«try 
in* the Appellant’s Books, On the other hand, it is 
remSrkaJ^le.that the Appellant, though examined as a 
witness on other points, did not depose tothispay-i^ 
m^nt; and the circumstance that the claim in resp*Cct 
of whicli this sum had ‘been decreed was of precisely 
the same character, with those which the flrst clause 
9! the document had pronounced to be unjust tends 
to justify the cbnclusiou of the Cqprts^’^elow, that 
this Clause was utidcr colour of an adi^s^on^ of a 
payUjMfht that Was never 'made,-"-the release of a 
debt to the pjpCjudice of a Minors Estate* 
Thetf do*no think it « necessary *to dehM® 

the t|ues^ion whctlier * this pa^rueiit was really ml^e. 
If it was dot made, the cfause, 
aodther i^thong argument bgpi>ist the valiS^ity of the 
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ikra} ‘ but if it was made,* it wouid ^ot in any 
degree cure the other defects*of that •instr»|ment, Lalla 
^ hich would have to be consideredas H this clause .Buwsmohur ^ 
were not inserted in it. The fifth'claus^ seems to 
ijnply the abandouroent of the* suit pending at.the dctt SingiI).. 
date of Sheodutt Singh’s death. Ft, was, therefore, 
also to the prejudroe of the estate. 

If the above-stated view of the particular clauses 
pf* the Ikrar be correct, ttie only ground on which the 
instrument can be supported is, that the transaction, 

^s'a whofe, was for the benefit of the estate, because 
the necessit)^ for obtaining the pecuniary assistance • 
pf the Appellant was so urgent that the guardian 
*was justified in submitting to the extraordinary and 
usurious "terms on which it was to be given. There 

* is no proof of su<:h a necessity ; and it might be 
sufficient for the purposes ,of this appeal to say that, 

* in their Lordships’ judgtnent, the Appellarit ljjas*wholly 
fail^ to relieve himself of the burden which the law« 
casts upon him of showing that he had good grounds 
for supposing that this Iransactioh was for.the benefit 

# of the estate. 

*Their Lordships, however^ are disposed to * go • 
farther, and. to say that the Courts below were 
warran^ted in^ihiputing the character of fraudulent 
contrivance to this transaction. . 

The n^otiation out of which it sprang was one 
betweein Purdah woman %cting as the guardian and 
mafn^ger of an infant’s estate, and a keen nmn of 
business, aj; that time a debtor to the estate. She Is 
induced to sign aft instrument* which transforms' ihe 
debtor into a creditor, dnd heavily burdens ber ward’s 
property, yvitftfout cdnsideration, except the ^merely 

. colourable one of the |J>andonment of the appeal and 

• - # * 
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the promise of futwe advanced for the purposes of 
Ittig^iNoa,, of which a portion, at (ea^t, was neither 
necessary por prudent; of litigation which, if unsaof- 
cessful, would he riynous to< tl^ estate^ andf, if sue* 
ces§ful> was to result in a division of spoils ab^^olutdy 
sncompajtible with her duty as guardian, ft is n'ot 
shown that, in coming to this agreement, she had tl]|^ 
assistance of proper or iitdependent advisers. On. 
the other hand, it is not shown afHrmatively by 
practice (if any) upon her ignorance or her,fears she 
may have been induced to execute the document. 
She may or she may not have been fully informed as 
to what she w*as doing. But whether rshe was herself 
defrauded, or whether slie acted in collusion with the 
Appellant, the transactipo was in either case a fraud^ 
upon the Respondent. ' 

It ^h|s, however, been stroiigly urged that this 
boding td the invalidity of the Ikrat is not f£dal to. 
the title of the Appellant as purchaser at the execu- 
tiotv sale. It has been contended that his rights are 
identical with those which a stranger purchasing at^ 
the same sale would have had ; that the execution 
was good, at least, to^ the extent of the Rs. 26,98^ 
advanced to* save, the property from sale at the suit of 
Mohun JLall and that the rights of R€sf)ondent 


against the Appellant, taking them at highest^ 
are limited to the recovery of the difference between 
the,^last'^mentioned sumV|ind the price ’at the 
,execmtibn sale. Another argument in ti|v^ur dc thk. 
conclusion was, th>a| the Respoitidcnt itot really 
heejs injured by ihe sale pf bis ancestral propapty 
nnder inis execution, because .he wn^Ud e^aily h^ve 
loai it if it had been sold at the suit o< 

‘/■'As tp!!,:4he latter argument* it scemt.^h^ent,^,^^ 
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ibserve that we have to deal with tlie rights of the ^ 1866. 

parties in the* events that have* happened, net in Lalla 

ihosc that might have happened ; that the salvation 

3f the property by other means from the sale at Kooawuia.^ 
* ^ ^ Binobsskbb 

Afohun^ Lall's ,suflPwas not absolutefy impossible ; ^nd DurrSiNaK. 

that, in any case, an execution for Rs. 26,987 is less 

fprmidable than ’one for upwards of Rs. 70,000. 

Again, it is to be observed that if the Respondent has 

been wronged by the sale of his property at the suit 

of the Appellant, the relief suggested falls very far 

short 'of an adequate remedy for that wrong. The 

property of vdiich he has been deprived was ancestral; 

and the feeling on the subject of anc‘*estral property 

is so strong in those Provinces, that the policy of 

allowing it to be taken in execution and sold under 

.judicial sales bais been seriously questioned. And 

. even if no account is to be taken of that feeling, it is 

notorious that landed property when sold «under an 

execution, rarely, if ever, realizes its full value. * It 

follows, therefore, that to restore the property tp the 

^ Respondent on the terms of paying to the Appellant 

what may be justly due 4;o him is far'more equitpble 

than the proposed limitation of his remedy to the 

surplus proceeds of the sale ; and the only question 

is wKhther the sale has interpos’ed an effectual bar to 

the appli^aijon of the more appropriate equity. . 

Their Lordships concur with the learned Judges 
of the *Sidder Court in dissenting from the authority 
' of «the <ase which is stated to have been decfded in 
1E47 by.tWo out qf three of the then Judges of the 
SiMider Court of’the North-Western Provinces, The 

a * A P 

proposition t^j^t no difference is to be made between 
an innocent purchase and one tainted by the franc 
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which has«brdugiit abdut the execution sale skeins* t0|> 
Lalka thein^ to bh wholly ' untenable. The question is, in 
|uwattKOHu» j|,e former case, which of two innocent parties 'shsi^l' 
JJooMwuR suffer; in'the latter, whether he who has wronged 

ilNUKSEKEE , t n , . , , . , 

►urr SiNGiH. other party ‘shall' be ailoweil to enjoy the fruits.of 
his wrong-doing. A Court exercising equitable juris¬ 
diction may withhold its hand in th'e one case, 4nd 
yet set aside the sale with or without terms in the 
other. 

In the present ca'?e, the judgment by cognovit, the 
execution, and the sale are all tainted with the fraud 
which entered into the original transaotion, the exe¬ 
cution of the» Ikp'ar, All are parts of the contrivance 
by which tlie Respondent <has been d-^prived 
his property, and the Appellant has acquirtjd it. 
Their Lordships, therefore, are of, opmion that both* 
the Courts below were right in decreeing that pos- 
ses'^ion Vf the property should be restored to the 
R'»spoijdent. In considering on^ what terms • this 
should be done, tiieir Lordships concur with the 
Sudder* Ccwirt in thinking that the only principal 
sum for which the Appellant was entitled to receive^ 
Cl edit was the Rs. 26,p87. That he had no title to 
the Rs. 37,0Q0 follows obviously from what has been 
already said. Nor has he, ip their Lordships' opinion, 
shown any better tiile to the Rs. i.iS-jfp-^That sum 
and been advanced for costs for the Iftigation in which 
he involved the guardian under the 3rd dJaifep of the 
ikrah Of that litigation, if it had been successful, 
lie would have had half* the fiuits. It - wag un^c- 

€ fl . • ' 

ces'tful. He canno'^ be allowed to carry on this kind 
of speculation at the risk atid cost of an infant’s 
estate. * . 
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■Tli«<^j 5 nly remaining point—and i^'one on which 

• their Lordships have felt some difficulty—ts the rale Lalla 
of interest to be allowed on the* Rs. 2^,987. 31 The 
Attorney-General ha^ insisted that it was a favour to * Koonwur, 
the Appellant, in the circumstances^ to give him any DurrSiNtiii^, 
. interest^ at all piT'that sum ; that tAe rate was in the 
discretion of the Court below; and tlrat their Lord- 
^hjps should not interfere with that discretion. On 
.the other side, it has been argued that the rate ought 
tcf be twelve per cent., such being the current rate o.f 
interest, £^nd that which the judgment debt of Mohvn 
Lali would naturally have carried. The content in\ 
below on the* hearing of the application for a review 
was, that the rate should be six per cent., or the con¬ 
tract rate, as shown by*the confession of judgment. 

Their • Lordships have ‘come to the con :lusion that the 
third course is that which should be adopted. If in- 
terei.t was to be allowed at all—and they think the 
Court below was right in allowing it—the ra/e*should 
be fixed according to some principle, not accordingjto * 
the arbitrary discretion of the Judges. On the other 
hand, the Appellant has no right to complain if he 
receives interest at the /ate for which he stipulated 
when he made the advance.. If may be true that * he • 
would not have advanced his money on terms so 
favourable to» the estate if he had not bad iti view the 


corrupt a^jigntages for which he had stipulated in 
the Ikrar. .flulT there is no reason why the Court, 
becailse •it<^will not let, iiim reap the benefit of those 
impiopec stipulations, should make a new cobtract 
fo* him^in respect of this psfrticular advance. 

^On the whole, then, their Lordships will humbly re¬ 
commend to H/r Majesty that the decre e of tJhe Sudder 
Court be* nTcdified by the allowance of interest on the 
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iS6& Rs. 26,9^7,31 the rate of six per cent. insteacTSP frhajt of 
five per cetit. ‘per annum, but that in all other respects 
Bwns«dhur decree be affirmed with costs. They do not think 
Koonwur ' that so slight a modification ought to deprive thfi 
«fT Singh. Respondents of the costs of this appeal. 


Tarakant BannerjeK ... Appellant ; 

AND 

PUDDOMONEY DOSSEE, RASMONEY 

Dossee, ^nd others 

On appeal from the Sudder^ Deuuanny Adawlui 

of Bengal, 


Respondents.^ 


Ijdh Feb, 
1866. 

In 1814 a 
Vmltv-ion 
commenced 


This hppeal was brought from a decree of the* late 
Stldder Dewanny Court of Bengal^ affirming a deci* 
Sion .of the principal ^ Ameen of the Zillah 


h etweeti a 
Ze mindarznA 
hi 5 tenants, 
called the , 
Moonshees, by 
reason of the 
Zentindaf 
dispossessing 
them cl lands 


® iVesent:—Members of the Juduial Cammttteet —The flight^ 
Hoft. the Lord Justice Knight Bruce, the Right Hon. the Lord 
Justice Turner, the Right Hon Sir James William Colvile, and 
the Right Hon. Sir Edward Vaughan Williams., 

Assessor r—The Right Hon. Sir Lawrenee Peel.*^ 


held under tenure. A decree was made in favour of the Moonshots, when 
the ^^tnindar assessed the joie lands at a rent. The rent fell into arreacj 
and under a< decree theyWe lands were, in i8j6, sehl in satisfaction of tEe 
arrears and purchased hy y. The decree-purchaser was put in possession in 
x839t.< There was another suit pending between the Moonshees and their 
mortgagee, in which a question arose whether thaie joie lands were ip* 
eluded in the mortgagee, which was decided in favour of the Mort- 
in 1841, but y., the then joie tenant was no party to that suit, 
and continued in possessionof his joie lands. Disputes arose between 
mor^agee and y,, the fie tenant, and by an Order of the l^^der 
Court made in IB45, thejWe lands were ordered to be put* in posseftion 
o* the mortgagee. lA 1856 a suit was brought by y,’s repre?^ 



Court a’t Dacca^ wTiich dismissed the Appelant’suit, . , 

on the ground that the Cause of action had arisen Tarakant ■ 

tVelve years before the suit was brought, jind, there- ®annrrjk# ^ 

fore, barred by Sec 14 of the Bert- Reg. of Limitation Puddomqihv 

•of Suite, III. of* 1793. * 

■ 

That suit was ^brought on the 2?th of August^ 

•1*856, to recover possession of 1,384 hee^ahs and 
' coftahs oi Wx\6, described as jote (tenants' land) 
set out by fixed boundary, situate in Mousahs^ 

Narainpoor, Rhoondkarkandee^ Gooneerkandee^ and 
Kuddumtfoor ^ together with a dwelling-house and 
mesne profits; and also to Jpinul or reverse a 
•summary Order of the Sudder Dewanny Adawlut, 
made in a miscellaneous, or summary suit, bearing 
• ■date the i8lh of November, 1845. 

The decree of the Sudder Dewanny" Adawlut, 

•appealed from, proceeded on the assumption Qrsi, that 
the liossession of the lands and house in question by ^ 
one of the Respondents, Rasmoney Dossee, the prin¬ 
cipal Defendant, was an adverse possession for a 
^ period of more than twelve years before the suit was 


b?ought; and that, therefore, the same was barred, by 
effluxion of time under Bln>, Reg., HI. of 1793, 

• » 

sentetive to Set aside that Order and to recover possession ot the jote 
lands. The Courts in India held that there had been adverse possession 
1841, and that the suit Vas barred by Reg., Ill ofi793, sec. 14. 
Upon Ippeal held < that as J., the jote tenant, was not a patty to the 
suit, under which fhe decree was hnadfe in 1841, the decree was not 
binding on him oi^thos» deriving title tnrough him, and that ttie suit waft 
hot barred by elAuxion of time by the Regulation, ^s the cause of action 
only arose in 1845. • 

« It is the practice of fthe Courts in/nd»« not to give * posftession under 
a judicial sale by removing one who is In possession under* ati apparent 
title. As a debtor can^only assert his title to possessioh by a 
suit, so a decteejhoider who derives his titb through him ihust assert 
hisjide by a regular suit. 

„ The practi« of including ift the transcript recora prepared and printed 
in/ndia, under the Order in Council, 13th June, 1853, Voluminous accounts 
and receipts, unn&essary to the question at issue condemned. 

Directions given iu taxing costs to disallow all expenses occasioned 
by the insertion in the Ijraoscript of such unnecessary matteys. 

• - . X-6a * 
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sec. \4i and secondly, tHat the fraud and collusion 
whirji had been pleaded and charged by the Appel¬ 
lant against her and the other Defendants, bad n^bt 
been proved so as to entitle the Appellant to have a 
period of four years dedurtel froin the twelve years 
in ralculaiing the period of limitation. 

The decision of the Principal Sudder Ameen pro¬ 
ceeded upon the construction of the same section of the 
Regulations of Limitation of Suits, and dismissed the 
Appellant’s suit, but that Judge assumed an adverse 
possession from a still earlier, date than that fixed 
on by the Sudder Dewanny Adawlut) and in that 
recpect the decree was set aside and reversed by tire 
appellate Cfrtjrt, 

The question raised in,the ‘^uit and on appeal was, 
confined to this point, whether the 1,384 beegahs and 
14 cottahs were, as contended for by the Appellant, 

C i • 

included/iin and belonged to the jote lands, of which 
th** jote jumma (tenant rent) had been purchased at 
a judicial sale on the loth of ^fune^ 1836, by the 

B I 

Appellant; ‘ or whether they were, insisted by .the 
Defendants, included in and, belonged to b. Muskoree 
Talook called Ooturnarainpore^ paying revenue direct 
to Government, purchased by one Rajchunder 
decea'-ed, tbe late ' husband of Rasimney Dossee, 
at a judicial sale under a decree mad^in a suit 
brought against Reazooddeen othe*r.s, .the enforce 
a Riitkubala^ or deed of wconditional sile, ‘lillege'd to 
have Seen executed by them .in favour of Rajchunder 

kae. * • ' 

• 

The material facts, of the case apf)ear in the judg? 
ment of tl^eir Lor<)ships. * ^ 

As no appearance was put in for tbe kespondetit’s, 
the appeal was heard ex parte. 
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' Attorney-General (Sir H. Palmer^ Q, C^, \866. 

and Mr. Leith, for the Appellant.* • T^arak^t 

The two decrees of the Sudder Court an^ the 
3iidder Anteen, dismissing the Appellant's sujt as 
barred by Ben. Reg. of Limitation, III. of 1793, sec. 
i<f, were errou§ou5.* That section prohibits the Court 
from hearing or determining the merits of a suit if the 
pause of action sbafl have arisen twelve years beiore 
.any suit shall have been commenced on account ot it. 

The present suit was commenced within twelve years 
trpm the ,irue date of the cause of action, therefore, 
that Regulation is no bar to the suit. 

It was established that, previous to that suit having 
Jjeeii brought, two other suits hao bceli coinmcnccu, 
on account ot the same Cause of action, and had been 
.regularly carried on ' by those thiough wiiom the 
Appellant iinmediailely derived title to the lands in 
question. Each of those suits was commenced long 
bcloite the expiration of the twelve years’ Unutation, 
but even if the two other suits had not been brought, ' 
the Appellant was within the saving clause or excep- 
^lion. in tlie above section, as lie csiablishbd *tliat he 
tin*, cily preferred his claina, within the twelve years, 
for the matter in dispute to a Couit of competent juris¬ 
diction to try'thp demand. He had^ inter^rened in the 
suits in accordance with the prescribed forms ot proce¬ 
dure. Upef^the question ot limitation, Doorgapersauti 
Koy Chowdry v. Xurapersaud Roy Choudry (a), 

Mussumut*^Chundrabullee Bebia v. Luckhea Debta 
Cho^draln {b) and Rajah Enayet Hossein v iayud 
Aimed*Reza (c) were reterred. to. The charge ot 

cWlusion and Iraud we admit cannul be sustained. 

• } 

Moore’s Indf’App. Gases, 308. (a) Ante, p, 214. 

''c) I Moore's ind. App. Cases, 238. 
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I { 

The coosidieratk^ii of the Judgment was 
aail now pri^iounced by > 

T{te Right Hon. I'be Lord Justice Turner. 

The suit of the Plarntiii was instituted on- the sStb 
of August^ 1856., It was brought to- recover 1,384 
heegahs, and 14 eoti'ahs of land, described as jok!^ 
set out by fixed boundaries, and ^situate in certain 
Ji^ouzahs or Kimuts called respectively Narainpotif ' 
Kkoondkarkandee, Goonerkandeit and Kuddumpoor 
and also to reverse a summary Order of the Sudder 
Dewanny Adawlut, bearing date the 18th of Novem-- 


agthFehvI 

1866. 


ber^ 1845, made in-a miscellaneous or (Summary suit 
in that Court. The < Zillah Court dismissed the suit 

a 

of the Plaintiff on two grounds,—first, that it was' 
barred by the law of limitation, and secondly, that the 
matter had been decided* adversely to the Plaintiff’s* 

ft 

elaim ina former suit, by which the Court adjudged 
, .him to* be bound. The Sudder Court, on appeal by 
^the present Appellant, decided the case against him 
on*the law of limitation only, and ex^pressed no opinion* 
on any other point. The decision of the Sudder Court 
on the law of limitation pro:eeded on a different ^ 
. ground from that on which the Lower Court had 
founded its decree, dating possession under the adverse 
title from a time later than that whtc[^ the Zillah 
Court had fixed for its commeocenfent. The Appel¬ 
lant reckoned the time of his dispossession from the 
i8th of November^ 1845, the date of tbe.decxLeet for the 
reversal of which his suk b brought. II he is rjght 
ia Ibis vTew of the subject,* his suit was broi^ght jn. 

* aime. The Sudder Court carried the adverse posses¬ 
sion bacl^ to an earfier Orde^ of the Court, bearing 
date the nth of Aprils 1844, and couffHng the time 
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of adjpfse possession from that la%t date, it held the ^ 

surit to’ be barred by effluxion of timre. ,The ZiUah 

Court, in their judgment, had oarried th^ tim^ still 

{urther back to the year 1841, considering that ^ 

ll^laintiS’s dispossession was effected by possession 

having, as the Court considered^, been at that time 

deliveifed to tfle Plaintiff in another suit, to which we 

shall presently refei^ by one RamgotUe Rae, the Ameen 

delegated by the Court to execute the decree in that 

j^uit. The case is somefvhat complicated by reason 

of the long continuance of litigation between different 

parties; and the conflict of claims in two different con* 

current suits.* It is necessary, therefore, to state the 

nature of this litigation and the titles oi the Appellant 

and of the principal original Respondent, Rasmoney 

Dossee^ in order to clear the subject of possession 

from some confusic^n in which it has become involved. 

The jote tenure is a dependent tenure within and 

part of a Zemindary^ •called Pergunnah^ 'Sateehate^ 

Ameerahad. In the month of February in the year * 

1814, a litigation commenced between the Zemindar 

and three persons named iteazooddeeif Mahomedt 

Fykooddeen Mahomed^ and Mahomed Cossim, termed 

the Moonskees- (a descriptioi^ which for the sake of 

brevity it will be convenient to adopt). The Moonshees 

complained that they had been dispossessed by the 

Zemindar their jote tenure, including the landd 

claimed in this* suit; the Zemindar denied that in* 

• • • 

clusion^ ani^ claimed them as* part of his Zemindary. 

At’^this time the Moonshees were possessed*of a 
TajoQk(^\\tA Ooturharainp&re^ paying revenue direct 
to Government; and throughout t{ieir litigation with 
tre Zemindar, during iheir claim to the one ^property 
and coDCui^rellf possession of the other, they insisted 
that these lands were included in thc’r jot^ tenure. 
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aR(I made no claim to them as included in 
l^tiiuiirT inclusion in* the Talsok would have beeii! 

BAKitiRiM - a cofi^jlete Answer to the claim of the Zemindar, an<^ 
P«i»i>omonit' would have (reed them from dependence on his titl^ 
,„^®****' and the risk^ attendant on a subordinate tenure. 

The Moonshees* succeedt-d in that litigation, and 
the decree in tlveJr suit declared the lands to b'e part 
of the jote tenure, and limited the Zimindar's clarilm 
to a title to assess them for rent. The Zemindar' 


appealed against this decree, which was, however, 
affirmed, and Byrubchunder Binnerjee, an Ameen, 


was ordered to give possession of the lands ^to the 
Moonshees. This was done in confa’'mity to the 


decree, and possessidn was given in the usual way by 
the Ameen, by taking Kabooleats from the cultivators,' 
^and by fixing bamboos to mark the boundaries. The 
Ameens report io this e'flFect was in evidence before' 
the Court. There is no evidence of any subsequent 
disclarmir on the part of the Moonshees of this 
tenure so pleaded, proved and adjudged, nor of any 
attempt to withdraw any part of the lands from the 
jote tenure,' on the ground of mistake or otherwise, 
and to ascribe them to the Talook title before the^^i 

t • ' 

lime of the judicial salq which is now about to be 
stated. The rent of the jote tenure fell, into arrear, 
the Zemindar sued the Moonshees for Vqpt, reCpvefed 
in the suit, and caused the jote tenure to be sold in 
satisfaction of the debt due under this decree. This 
sale took place on the roth of «883i§, and one 

^uggutchunder Rae was the purchaser. The Ajgipel- 
lant's title is derived from* him under two .intervening 
private sales, one \y^^uggutchunder*Rae to one Ramd^ 
hone Sirkar, and the other by the sons ani heirs ^ 
Ramdhone Sircar to the Appell^t. ' By Ifhts^ purchase, 
yuggutchunder Rae obtained, ti*® 
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interest of the Moonshees in the jote tenure.* He 
became, by force of this purchase, in the <saine relation 
tb the Zemindar in which the ^Moonshees before 
stood. As against jibe Moonshee^ themselves and .the 
■ Zemindar, the title of the purchaser was that which 
the. Moonshees had had adju(iged to them in their 
suit against the Zemindar. The possession given to 

• the purchaser was co-exteusive with that given to 
the Moonshees, and it was in strict conformity to the 
laW' wjhich obtains in those Courts. The tenants 
were properly,directed to attorn, and properly attorned 
to that title. It is important t (9 keep this origin of 
the possession clearly in view. 

The Moonshees appear to have disputed at that 
time, the title of the auction purchaser to have these 
laiuls included m the purchase; they claimed them 
then as included in their Talook. ' It is the .practice 
of those Courts, and it is one perfectly consistent 
with reason and justice, not to give possession under a 
judicial sale by removing the possession of (Me who 
is in possession under an apparent bond fide title. 
If Che debtor can assert his t^tle to possession by suit 
only, the new owner of his title can havp no higher 
claim. ,The fdurt, therefore, ienVes the purchaser 
to assert his title by regular suit. In this case, how-' 

ever, the ^onshees, the debtors under the decree, 

• • 

were themsiflves. in possession. The decree was for 
rent* of the jote tenure; the Zemindar caused *the 
tenure, in^cluding these landsf to be put up to sale \ 
the Moonshees, in clatnitiig these lapds, had pleaded 
thi?* tenure, and it in their favcAir by a 

* suit which b^unlf bo|h tittm mnd the Zemindar* -The 
suit for rent was agaiaf(*tbem as jote tenaatSi for rent 

' due*under that very tenure, and the demand included 
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the Jrent ‘of these lands; consequently, the Court 
which directed the execution of the decree was per¬ 
fectly justffied in acting on their own pleaded, ana 
by them admitted* title, and putting the decree pur¬ 
chaser in possession. This was done in the Vegulgir 
mode, by taking Kahooleals^ except as to one s(»all 
part, as to which, however, possession was also 
given, and the purchaser was thus put in complete' 
possession of these lands under they^^re tenure. This 
appears from the report of the Ameen, dated the 7th 
of August^ 1839. Unless this possession was changed 

at some intermediate period between the 5th of 

* 

August j *839, the date of -the delivery of the pos¬ 
session above stated, and the i-Sth of November^ 1845, 
the date of the Order of the Sudder Court which is 

* I 

sought to be reversed, the objection that the suit is 
barred *iby limitation of tim^ is groundless. If that 
possession was displaced, in fact, it would be unim¬ 
portant whether the disturbance took place in a suit 
to wbith the purchaser was a stranger, or in one to 
which he was a party, the possession being alikii 
adverse on either supposition. In considering this 
question, it is not necessary to state minutely all the 
intermediate steps' before the delivery of possession 
by the Ameen, Ramgottee, on which the ^iilak Court 
relied. That Ameen was acting in the execution of 
a decree in another ^it which had pending 

between the Moonskees and their mortgagee of their 
Tahok’ A dispute had arisen between them of ^ihis 
nature: the mor^tgagora h^ cMrtgaged the Talookt 
but, ai^ they coutended^ excepting these lands froSi^ it, 


as to which they were cattyntf4>nilllit^tjpn with .the * 
purchaser of the lote ttffittrerv The mortgagee, on 
^the other hand, insisted that these 1aud« were* included 
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5 ti 4&^''jiioTtg’agfe. The suit <vas decided in favour*of 
Ihe mortgagee, and, as 'bet'Cveen him and ttte M'oonsnei^s Ta’^akant 
these disputed lands were adjudged to be within the 
*'^alook\ but as ihejote tenant was pot a party to tliat 
suit, the decision in it did noL^bind him. The rftort*- 
, gagee^ obtained executed of that di^cre-*, and it’was 
under his proceeding the Zillah Court consideied 
, Jthat the Appellant was dispossessed, and the posses¬ 


sion given to the mortgagee in the year 1841. The 

« • 

'proceedings and the decree, however, are not in evi¬ 
dence in this appeal. In the execution of that decree 
a condict arose between the purchaser of the jct 6 
tenure and th*e mortgagee, as decree-holder, each party 
.claiming the same lands, but the /d//tenant being in 
possession. ' ^ 

^ If‘this title of the mortgagee could be successfully 
asserted against <he purcliaser of the jdte tenure, it 
. could be asserted legally in no other mode^than by a 
regular suit instituted for that purpose, for such a 
possession as that of the jote tenant could not* be* 
changed merely in proceedings to execute a decree. 
This appears to have been entirely overlodked> both by 
the Ameen RamgoHee and by the Ztllah Court 

in the consideration of his •acts. It appears that the' 
Ameen did,‘in^ef{ect, attempt to disturb«the possession 
of theT joie fenant, and that he took fresh Rabooleats^ 
from the,#^ltivators who had before attorned to the 
jote tenant, un^er the direction of the Court. The 
Couft,* lic^evSr, on the complaint of the jote tenant, 
sett that matter right, a>\d directed, in substance, the 
cancellation of the new fCahooleats. The legal effect , 
this Order of'the Court was,,to set up the original 

• H a 

Kabeoleais^ atvd to restore or confirm the j^te tenant’s 
possession. New, there is not only no evidence of 

X-63 
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*866/ any subsequent change of possession before 
Tarakant the Sudder Court of the i8th of Novemffert 1845, 
. ^ANNCRjEK ^pronoffnced by Mr. Reid^ but the very langUHge of 
»Pi^DOMONEv lhat judgment cqnflicts with such, a supposiMon, fo»* 
by that judgment, whiqh was adverse to the tenant, 
the "possession was ordered to be restored by tb 
the Talookdarsd It is plain that there- is no error 
in the language of the judtrment; it is language per^ 
fectly consistent with the Order of the Court directing 
the second set of Kabooleats to be brought in, and it' 
is also consi-itent with the rour::e of practice in exe> 
cuting decrees, ft is plain, therefore, that both Courts 
have fallen into errpr on the point of possession, and 
that the Appellant is perfectly correct in maintaining 
that he was dispossessed only by virtue of the decision 
which he seeks to reverse. The act of the Court 
which directs the cultivators to at tori? is, of course, 
not de/iigned to ejipose thera^^to risk of forfeiture; 
their simflle obedience to the act of the Court/ in 
pur^iuance of the mode in which it executes a decree, 
could, not be attende4 with that consequence j and 
when the* Court corrected its error, it meant to restore, 
and, did in law restore, thCfOld possession. As their 
Lorlbhips think that tl e* possession was not, in fact, 
disturbed until** within the period of twelve years from 
the institution of this suit, it becomes u»fiieces»>dry to 
consider whether the claim would have beeiM^ept alive 
through the whole time by the litigauon..as to the 
execution of the decree. ** • ‘ 

,The other point on which the Zillak Court decided 
against the Appellant vvas, that the^niatter ^as already 
adjpdged in a suit*by which he was bound. It ha|» 
)>^en state*d that the original purchaser. |t the auctfon 
of thi jote teiiure» sold to Jiia 'Sitc(ir<- 
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^eTord the sale, he had instil^ecS proceedings against «i 856 . . 

the decree-hol(fers under the .title ol«the Talook* Tarakant 

Ramdhane Sircar purchased, therefore, pendenh 

fee applied to be substituted in the? suit,-* in lieu of PuoDOMONE\r 

yn^^-itchaiisr Rig^t. w'lich application was granted. 

• ^ 

•Th is litigiti>n terminated in the Zillxh Court in favour 

of. Ramdhom Sii^ctr, tlie jate tenant. From that 

^decision Rasmoney Djssee appealed. On her appeal 

the Suiler Court reversed that decision. This was- 

the decree of Mr. Reid of the i8th of November^ 

iSTS, whicb this suit seeks to set aside. 

On this, Rajndhone * Sircar instituted » regular suit, 
against Rasmonsy Dj^see and« others, claiming, in 
•substance, the same relief which is sought by this suit. 

Pen ling thit suit, Ramdhone Sircar died, and hi's- 
•three sons, Mohemackunder Sircar^ Anundchunder 
' Sircar^ Gr'beschunder Sircar, were substituted in- 

* his place on the record. Pending'this litigation, the 
present Appellant purchased the jate tenure from the;" 
sons of Ramdhane Sircar. He applied in his turn to 
be substituted on the record and to conduct^ the suit. 

» Onre of the sons, however, denied the puichase, and the 
Court refused,the applifcation. In a few days aftec 
wards, the ca^ise was decreed* for the Defendants. It ' 
is alleged that Ihe actual Plaintiffs,* conducted their case 
negligently, if not collusively. On the argument before 
their Loili^ipi^ the Attorney-General abandoned the 
case.of^fr^'d, but contended that the Plaintiff was not 
barr.edf by tliis decision*; that be was not a party to 
the%uit‘; and that his a*[)plicatit>n to intervene in* it 
having been refused, it would be unjust and iiicon** 

^Ifetenit to hold him bound by tbe decree^ that#the 
decision folloNiTed so promptly on the refusal to allow 

’ 9 • 

to intervene, tha^ he could not reasonably be 
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expected in the*'interval''either to appear against the 
^RAKi^T ordfer fefusirfg him» leave to. intervene', or tO' institute a 
ft^NNBRjBB as supplementaJ to* the one in which he sought to. 

P'jjgfoMONEY intervene. * Their Lords-hips concur in this view o6 
the subject. As the law allows a paity interested to* 
intervene in the*siiit, that right should* not be‘rigor-' 
ously dealt with. There is much danger in India * ofe 
secret collusion^ Their Lordships think that th’e' 
Defendants who obtained their decree so shortly after ‘ 
the above refusat, in the absence of the party really 
interested in contesting the matter with them,, should 
* not be permitted to prevail by this objectif»n. 

The cause haa not Vieen decided in* either Court on 
the principal point—^whether the lands formed part of 
the jote tenure or of the Talook, Their Lordships 
are unfortunately unable to decide this appeal hnally* 
by reason ol this defect. The Cfourts below, in 
appeal^lp cases, by forbearing from, deciding on alf 
(the issues joined, not infrequently oblige this t?om- 
mittee to> recommend that a cause be remanded: which, 
might otherwise be fibally decided on* appeal. This 
is certainly a serious evil to the parties litigant, ai^ it^ 
may involve the expense of a second appeal as well 
as that of ano^ther hearing below. It is much to be 
desired, therefore, that in appealable c&s0s the. Courts 
below should^ as far as may be practicab ly pronounce 
their opinkms on all the important<^ points. In the 
present case, the merits npt having been wintered ‘ into 
in thb Courts below, their Lordships Bnd themselves 

^ t ■ 

iinable to dispose of the* suit; and as they^ do pot 
agree in the opinion either of the *Sudder or of the 
Zillah they will humbly pecom-mend to rfUlc 

Majesty that the decisions of bdth Coilltsshould be 
reversed, and that the High C/iurt at Calcutta should . 



ON APPEAL FROM THE EAST rNDIE5. * * 
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remand'the cause for hearing in the Zilla}\ Court on 
the issues on tiie hierits oiher than the issues already 
decided in this Court on appeal. 

* Their Lordships will further recdinmec?d that the 
costs of the appeal'he paid to the* Appellant, and that 
"it be referred td the Registrar of this Court to tax 
• the costs of the appeal, with directions to disallow all 
'^hch costs and expenses as may have been unneces- 
' sarily occasioned by the»inclusion in the transcript 
sent from India of matters which he shall consider to 
have' beeVi improperly introduced therein, and that 
any taxation v^hich may be had in India be regulated 
by the course whice the Registrars of tljis Court may 
"adopt. 

Their Lordships have observed with regret the 
'^frequent inclusion of voluminous papers, accounts, 
and receipts in the transcripts printed in India, and 
’sent over in that form ,to the Registry of the % Privy 
Council, an evil which appears to be on the nicrease \ 
and their Lordships trust that the attention of the 
Courts in India from which appeals lie to Her Majesty, 
'i*will: be directed to the subject, with a view to provide 
a remedy for a very seriotis evil (a). • 




Tarakant 
^ Bannbkjr^ 
«. • 


PUDDOMONBV 

DoSSBid^ 


{a) The transcript record (which was jirintec^ in India, under 
theOrddr in Cotncii of the 13th June, XS53, sec. 111 .), contained 
upwards of, 1^0 pages, a great portion of which consisted pf 
accounts and receipts. 
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Rampershad Tewarry , . 

c 

AND 


... Appellant^ 


f 

I Respondents. • • 


Sheochurn Doss, or Loll Tewarry, 

MusSUMAT Thookra and others S 

And in a cross appeal by 

Sheochurn Doss ... Appellant^ 

And 




Rampershad Tewarry .... . . Respondent .' 

And in another cross appeal by 

ff 

Mussumat Thookra ... • , Appellant, 


e- « 


Ap«5 


Rampershad Tewarry 


... Respondent?^ 


On appe&l from the^ Sudder Dewanny Adawluti ^ 
North- Western Po'ovinces^ Agra. . 

r 

§ 

8th, pth, &, These ap'peals rarose out of a sqit ‘instituted by 

**i866*^ the Appellant, Rampershad Tewarry, ^ho was on6 of 

five brothers, against his brothers' repr€Sentatives in 
Z).,one of ‘ . 

constituti^* ♦ Present Membewi of t,he yudictal Commitm,—d^yx9 Right 

an undivided Hon,f-ord Chelmsford, the Right Hon. Sir James William C^Fyile, 

bu”having*nd hnd the Right Hon. Sir Edward Vaughan WiHiains., ^ 

nnceetral es< .45^^5w:~Tbe Right Hon. Sir Lawrence Peel, 
tate, acquired , 

JeSy^witlwhlch, with'the lid of his brothers, he established and, carried 
hhdiitiitg b,Iciness at five different places. ,Such circumstances,Snder 
the ^eheml Oflneiples 'bf Hindoo law, held to constitute ajointlamify 
^ftolpeFty In which the brothers were entitled to share, 
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the €\/urt of the Principal Sudder Ameen, which suil 
was afterwards transferred to Civil Court' at Ar£^a, rampermad 
to enf jrce bis claim as a member of a joint undivided Trwarry 
In^indoo family, to a fourth share of the joint estate Shrochurn 
in,five several Bank^ag firms respectively established 
in the « A^ra, • Jhooseey Ghazeepore, Benares and 
, Mirzapore\ also to ^et aside a deed of partition and 
a» 'deed of gift whereby the Respondent, Mussumat 
ThQokra, purported to give the siiare awarded to her 
under a deed of partition to one of her husband’s 
broflifer’s smns named Sheochurn Doss. 


Sheodut Tewarry^ the' ancestor of the parties, was a 
Priest, and had five sons, named Gunga Pershad^ Moona 
Loily Radakishen^ Deenanath, and the Appellant, 
Rampershad. Sheodut had no ancestral estate. Deena- 
nath from capital acquired by him, established the five 
Banking firms, taking his four brothers into the busi¬ 
ness, and accumulated a, large fortune. T4ie» family 
contin'ued undivided, but in 1848 the Appellant, Ratn^ 
separated from the joint firms and conducte’d 
the Mirzapore Banking branch alone, In^iS^fjO, Bee- 
tyinaih died, leaving a childless widow, the Respondent, 

MuSsuniat Thookra* By a deed of partition, dated the 

* X * 

The burthen of proof that such was only an ordinary pa tnership, and 
not a joiatly acquired family property, lies on the party claiming it to 
’ have Aeen separately acquired. 

Ordinary co partnership property is not subject to the,rule of Hindoo 
Law» which excludes a widow from the succession at her husband’s 
death to^a share of the joint property of an undivided family 

Sudder Court having established that the family wm joint and 
• jh‘^ Pfo*perty undivided, awarded a gross sum out of the estite, calcu¬ 
lated to make the widow of one of the brothers a monthly payment for 
maintenance. Held that alth< ug' a Court of Equity in this country 
^wqqld have set apart a certain sum to a separate account during the 
metime of the widow, yet from the want of machinery in‘the Native 
Courts in such practice cqpid not be carried out. 

Where a Defend^t refused tb render account* and thdre was evidence 
of spo^tion of the Banking Books, the Codrt rharg^ him with the 
pn^cipSI sum for which he was accountable, with interest at U >ir 
tent, per mensem ip lieu of the profits he failed to account for 
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fijrd of 'Fedtuaiy, 1825, th'e estate of Deenaftlt 4 it' 9 (tAft 
Rakfbrshao divi<}e (3 into four parts and apportioned between the 
Tswarsy ^ brothefs, Gunga Pershad^ MoOna Loll and Rada^ 

or,their .representatives, -and the Respondei*i, 
Mussumat Thookra,^ who was allowed her husband's 
share to the exclusipn of the Appellant, Ramperskadi 
on the ground* of his separation from the other inem’. 
bers of the family in the year 1848. This sharp 
was afterwards given by a deed of gift dated the 
7th of September, 1855, by the Respondent, Muss'U” 
mat Thookra, in favour of Sheechurn Doss. „ 

The nature of the pleadings and effect of the 
evidence is sufiRcie^nlly set forth in the judgments 
The Appellant, it appeared, had refused to account 
for the receipts and disbursements of the Mirzapore 
branch of the Banking firm he was in possession qf 
and, as alleged, had tampered with and altered the 
Booh,s pf that firm- , 

The 'case of the Appellant was, first, that the 
Banking business had been established and the capital 
thereof acquired, not, by the five brothers, but by their 
father, Sheodut Tewarry, or from his ancestral estate, 
and that by the Hindoo law, on the .death of Deena-- 
Hath, without issue, fne surviving brothers, or their 
representatives, succeeded to his sh^re, to the exclu« 
sion of his widow, who bad no inteve*st in his estate 
'beyond maintenance; and secondly^ that a deed of 
partition, in 1843, relied upon by the Respondents 
wa| fraudulent. On th'e other hand th^ Respondent, 
^Mussumat Thookra, the •• widow oi iDeenamath, con¬ 
tended that her .husband was the founder of the 
business, that be had associated Ids brothers ••pnly 
as onlinary partners, that tlie, firm' Jiad not been, 
estabiUhrd with ancestral. capital, there Yiaving bce^ 
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Jn,•fiict none, and, therefore, that* she, as a chiPd- ^ 

less Widow, was entitled to her husband’*s full share Rampershat* 

of the profits in the business The case o? the *other Ibwaiiry 

/Respondents was, that in the year 1,852, a^ division of Sh^c^huhn ^ 

tWte estate of Deeuanath had be^n made between his • 

». . '* 
wddow*and theTepresentatives of Deenanath's brothers, 

which excluded the Appellant, Rampershad, he having 
•separated from the Banking firm four years before 
DeenanaiRs death. The Sudder Court at Agra, 
consisting of Messrs. R. B. Morgan and M. R. 

Gubbinsf two of the Judges of that Court by a decree, 

.dated the 9th of Jane^ i86c, held that Sheodut^ 
having died without leaving any capital, and that 
there was no ancestral estate, the whole capital 
having been acquired «soIely by Deenanatk^ who had 
associated the names of his brothers with his own in 
the several firms ftom natural affection ; and that being 
a joint family, the widow was ertitled only to ^mainte¬ 
nance, which was fixed by the Court at Rs. 150 per 
mensem^ and not to any share of her husband’s estate,* 
which the Court held belonged ^o the brothers eq^ually ; 
and it was ordered that the Respondent, Sheochurn 
Doss, should pay only a* portion of the claim mad^, by 
reason of the Appellant hailing received a consider¬ 
able sum mone than he was entitled V'hen he sepa- 

• * • • * ^ t * t 

rated from his brothers, lor which the Court charged 
him with twelve per cent, interest. The other Re- 
spo^nd^nt^'’were exonerated from the Appellant’s claim. 

. • From tills decree Rttmpershad brought the present 
ap*peal,’ and Sheochurn Dpss and Mussumat Thoo\ra 
cross appeals. These appeals, were, upon petition,* 

•Ordered by the Judicial Committfte to be consolidated 
and heard t»^ether# * 


X— 6J|. 
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'The co'isolidatefl appeals were argued by 

Mr. Roh, Q. C.,^ and Mr. Leith^ for Rampershad 
® Tewarry 

!*■ 

The Aitonc^-Gencral (Sir /?. Palmer, Q. C.), 

and Mr. •for Sheochurn Doss. 

» * 

Mr. Prfard, 4 or Mussumat Thookra, and * . ’ 

Mr. y. Anderson, Q. C., and« Mr. W. Downrng 
Brute, for the Respondents, Mussumat Sudao",* 
Buldeo Doss, Bhyronpershad, and Mussumat 
Bilassa. 

The points mainly insisted upon by App*ellant in 

c> 

support of the appeal are stated and commented upon’ 
in the judgmenj. < 

As to the pre''Umption of I^indoo law, with respect ^ 
to the five brothers constituting in the Banking 
business an undivided Hindoo family, or merely a * 
copartnership, there being no ancestral funds and the 

• 

brothers‘living apart at the different Banking firms, 

4 and als© the effect of the separation in the year 1848, 
The Miiaeshara (by Colbrooke), ch. II. sec. IV. pp. 
346, 8, j^lb(irling*s Ti^atise on Inheritance, Gift, &c., 
by Mahomedan and Hindoo Law, p. 79, Katama ' 
. Natchier v. The Rajah^ of Shivagunga (a), were 
referred to. 

* On the assumptioh of the Banking fifnj,^ being only 
a copartnership; then as to the right of the widow to 
one*fourth share, Dayabhaga, ch Xf*. .sec. , 1 . p. •58. 
IK H. Macnaghten’s Priiic. of " Huidu kaw,”'Vol. 
I. p. * 47 i or in the alternative of the family b^ihg 
miiied, her tide to maintenance only, fV, Mac^ 

naghten's Pnne. of “ Hindu law," Vol. I. p. 10, and ib. 
Vol. II. pj, 21, rttre ctled ; also that the onus prdbandi 

. (a) 9 Moor's Xnd. App. Cases, 539,606. * ‘ 


i86d. 


RAMPRRSHAb 

Tewarky 

Sheochurn 

Doss. 



ON APPEAL FR051 THE EAST INDIES# 


* 495 - 


th§iC her husban-d’s property was se\iarately acquire'd, ^ 6 ( 5 . 
Prankishen Paul Chowdry v. Mothooramohun^ Paul Rampkrshao- 
Chowdry (a) j Dhurm Pandey v. Mussumat Shanta ^ Tewarry 
Soondri Dibiah {a),. . , Sheochurn.^ 

And, as lo the reUisial to give io.tlie^accounts, and the 
alleged, spoliaiion of the Eiooks of the Mirzapore tirin 
b> the Appellant, Rampershad's, it was submitted that 
the charge made by the Sudder Court in taking the 
accounts of the assets of^the family, m deduction of 
that Appellant's claim, at the rate of twelve per cent. 
for'the principal sum Ite was accountable, was, in the 
circumstances, correct/ referring to Gray v. Haig {c\\ 

Wardour v. herisford {^d). ^ 


The considefaiion of their Lordships' judgment was 
reserved, and now pronounced by 

* 

The right Hion.* Sir JAMES W. COLVlLE, 

The suit out of which these appeals ha^e iseii 
was brought by Rampershad Tewarry to enforce his • 
claims against the ottier members of joint and 
undivided Hindoo family. The’ common .ancestor of 
'the Plaintiff and the Defendants was one Sheodut 

» I 

Tewarry^ wlio ' lived at 'jfhoosee, a village on the ' 
Ganges, opposite to Allahabad, and exercised tnere the 
fupctiCMis PurohU, or Priest He died in 1802, 

and is not -^hown to have left any properly except il\e 
house, such as* it was,, m which he lived, and the 
Hugq Pu^iohibtai, or Pnest/s’ fees, the right to which 
seenjs to have been hereditary. He left five’sons, 
Giingapershad, Moona Loll, Radakishen, Deenanatky ^ 
and the Plaintiff, 'Rampershad. 

n# ** ^ 

Radakishen died in 1840, leaving three soiis, Butdeo 


r7t>h. March, 
xa6&i 


(ii) Ante, p! 403. 
^1:) 20 Beav 2it) 


{b) 3 Mooie’s Ind App. Cases, 
ip) 1 Vein. 452. 
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Doss, Bhyro^npershad, and Seetulpershad, all of' wrhrwit 
, were Oefeiulants below , but Seetulpershad has since 
c died, ^leaving three infant sons, who are represented 
oo the reccwd Mussumat Bilassa, their mother and’ 
guardian. < • 

Gunga'pershai^ ‘died in 1846, leaving three* son?, ■ 
Sheochurn Voss or Loll Tewarry, the principal Defen¬ 
dant below and Respondent here ; Bheekum Singh, 4 * 
Defendant below, who has • since died without issue 
and Bhiigwan Doss. 

Deenanath died in 1850 or 1851, without'issue, but 
. leaving a widow', Mussumat Tliookra, ot\e of the Re-' 
spondents and a cross Appellant. 

Moona Loll, who survived,is dead ; but' 
there is borne confusion as to. the date of his death. 

r 

From the paitition deed of the 2^rd of February,* 

1832, which is afterwards referred to, *we should infer 

that he *}vas dead* at that date. From other parts of * 

* the record, it would appear that he was alive in Aprils 

1.857, between that month and Jnne, 185,8* 

Whenever he died, h% left an only son, Skeopershady 

a Defendant below, who iias since died, leaving two* 

sons, the Respondents, Soorujpershad ahd Ramnath. 

The evidence concerning the precise hi-^tory of the 

family after the de*ath of Sheodut is *cpnflicliug and 

will be afterwards considered. It is, however, undis* 

puted that for a considerable period between the 

• « 

yrars 1818 and 1848, tlje five brothers og, their chil- 
cren‘carried on a flourishing Banking business,'on 

« • C 

sbme terras of partnership or joint int^ies^ un^er 
five different firms. Df these, one was estaJ>lished 
'AVJk(iose%, the anccsfral seat of the family, under tfle 
style of “ Moona Loll & Gungapershad^T |inother at 
Agra, under the style of “ Radhakishen & Deenanath 
a third at Benares, under the style of " GungdpershUd 
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I • 

Ram per shady a fourth Qhazeepoor^ under the 
style ot “ Rampershad & Sheochitrn Doss^* ai\d the 
fifth at Mirzapoor^ also under the stayle ot “ Romper- 
sfiad & Sheochurn Doss » • 

iThe Mirzapoor firtn. was under tjie manai;ement of 
-the Plaintiff, Rampershad , and it is al'eged by the 
Defendants, thougji not admitted oy the Plaintiff, 
that about the year 1848 he separated himself fronr» 

• the rest of the family, appropriating to himself the 

• 

assets and property of that firm. That about that 
time he ^as on bad terms with the other members of 
the family, and ceased t:) render the accounts of the 
Mirzapoor to the Jhoosee firm according to the course 
•of business theretofore •subsisting, seems to be prttiy 
certain ; but there is ,no proof of a formal separation 
^or dissolution of partnership at the dale. 

On the 23rd* of* Februaryy 1852, the aduilt members 
'of the family other. than Ramperskady viz., »Skeoper- 
shady as representing Moona Loll ; Sheochurtiy for, 
himself and as guardian of his infant brothers, *as 
representing Gungapershad; 3 uldeo DosSy Jor'hiin- 
#self and as guardian of his infant brothers, as repre¬ 
senting Ramkishen ; and Mussumat Thookroy • as . 
representing her husband Deenanatk, executed a 
deed of partifion, which stated fhat the five brothers 
had been associated in partnership in trade and 
banking since *1874 Sumbut (corresponding with A.D. 
i8i8j bve before-mentioned Banking firms 

had been estabPshed; that in 1904 Sumbut (1848) 
Rampershqdy who was ^ Mirzapoory having taken as 
his share Rs. 1,115,197. loa. In cash and houses 
Situated at Mirzapoor^ had se|>arated himself and 
ceased rendering accounts and correspondence in 
regard to the propert;jr, in his possession; and that 


I 


18^. 
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similarly, h« havil'tg no concern with the firms* of 
Ramwk^iad ^graj^yhoo*see, Ghazeepoor^ Benares^^ the under- 
Tewarry ^signed being the partners of those firms, with a view 
Shbochurn to obviate future disputes and contests, had examined 
the accounts of the,firms and the property apper¬ 
taining thereto, and found in cash Rs. 503,4?8. 8i.,. 
which they had • anjicably divided into four equal 

^ 0 

shares, each share amounting to Rs. 125,996. 4a., and. 
had separated themselves. ^The deed then provided 
for the future division of some outstandings, which' 
were to be held jointly until realiz.uion ; and for the 
division of certain boats, and* the warehouses and; 

f 

shops ihere mentioi;jed, but stated that the houses- 
situateil at Jhoosee were to remain in the joint. 
po!?ses’-.ion of the four parties. The effect of this- 
instrument was to exclude Rampershad from any, 
participation in the property which was the subject 
of the^pg.rtit*on, ajid to give ^ a fourth share to Mus~‘ 
sumat Thookra as the widow and representative of 
Deenanath This fourth share she afterwards, by 
an iustrument dated,; the 7th of September^ 1855,. 
assigned to ^heochurn Doss. ^ 

The suit was commenced 'on the 4th of January ^ 
1856, in the Court of tlie Principal Sudder Ameen, 
w'hence it was transferred to the Civil Court of Agra, 
The plaint claimed a one-fourth share of the properly 
therein specified, giving credit for Rs. ,,1,10,197. 
the assets of the firm of Mirzapoor ill Plaintiff'^ 
possession; and to set aside the d'^ed of partifion of 
the 23rd of February^ 1851,' and the deed of gifl of 
* the 7th of September^ *855. 

U may he necessai^y to examine the pleadings, more 
particularly hereafter, for the purpose'ot considering 
the weight of certain arguments^ which W'*ere *^a<ldro«scd 
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to flieir Lordships on the hearing of the.^e appeals 
At present it is sufficient to say, that the m .terial 
question m the case were, wliether in the property of Tkwarry 
Which a share was claimed, and in pai'ticular the SHRocijtyRN 
property of the Banking firms,' wrs the joint and Doss, 

undivided property '6r the famdy and consequently, 
whether, by the Hindoo law, as it obtains in the 
North-Western Provinces, the Defendant, Mussumat 
Thookra was incapable of taking a share of it; and 
further, whether, by his conduct m 1848, the Plaintiff 
had effectually separated himself from the rest of the 
family, and had conclusively bound himself to take 
the assets of the Mirzapoor firm'’in full satisfaction 
of his share and in*erest in the joint concerns. 

The Civil Judge of by an Order of the 7th 

vsf March, 1857 referred these questions, as well as 
various questions of account, together with the part¬ 
nership Books,-to two native Assessors or jCo'ihmis- 
sioners; and upon their report of the 15th of March, 
as well as upon Ids own view of the evidence taken 
before him, he, by his decree of ’'the 28ih of March, 

1857, determined both the before-mentioned ques¬ 
tion’s in favour of the Plaintiff^ and awarded to him, 
in full saUsfa<:pon' of his claims up to the date of the 
decree, jthe sum "’of Rs. 1,37,508. 5a!, with sulsequent 
intern'll to the date of realization, and custs. Foi^ 

this amount all the Defendants were made liable. 

* 

Against t|^is decree there were lour appeals to the 
Sudder Court. Two of them, viz., those of Mussumat 
Thoohra Sind,Sheochurft DosJ, went to the merits of 

* * a ‘ 

the suit. Of the other two, one ^was pnsented by 
SHeopershad as represt^niing the interest of Moona 
* Loll, and )>,y Che guardian of Bhugwan Doss, the 
infant son of Gungapershad ; and the other was 
■ presented by the sons and representatives of Rada 
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« 

kishcn. • of them were confined to the point 

that the Appellants twere improperly made liable for 
any part of the pum decreed to the Plaintiff; since, 
upon his niode of taking the accounts, they would 6e 
entitled to more th’an thry had received under the 
partition deed ,of the 23rd of Februar^^ *852. ‘ 

The Sndder Court dealt w'ith the merits of - the 1 
case upon the appeal of Skeocknrn Doss. Before 
doing this, however, and on reading the papers in all 
the appeals, they made an Order on the 9th of May, 
i860, whereby they referred the case to f*wo native 
Commissioners (being the same perrons who had 
acted in that tapacity in the Court below) for inquiry 
and report upon three new points. The first wasf, 
what were the profits of the Mirzapoor firm during 
the four years between 1904, Sumhut and 190S 
Sumhut^ i. e. , between 1848 and 1852. The second 
involved certain disputed it^ms in the accounts. The 
third was the amount of maintenance to be allowed 
to Mussumat Thookra, should it be ultimately deter¬ 
mined • th 4 t she was not entitled to a share of the 
property in dispute. ^ • * 

On the 21st of Mayt i860, the Commissioners 
reported that the account of profits rendered by the 
Plaintiff under the first head of inquiry, was incorrect, 
and begged that either the Plaintiff's Pleaders -should 
be required to furnish a proper‘account within a 
given time, or that they (the Commissi>ndrg)' should 
be allowed to submit a report on the two other ^obints. 

On the 22nd of^^tfythe Court gave the Plaintiff 
.one week within which he was to‘file correct accounts. 
On th& 29th of May the Commissioners made their 
reptrt, which was to the effect that for w<5int of proper 
accounts iurnished by the ’Plaintiff they were unable 
to report ,on the prefits realized by the* Mirzapoor 
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firm ; .reporting on the disputed iifenns of account; S866. 

and finding that Rs. 125 fftensem was a proper rampkrshad 

sum to be allowed for the maintenance of Muisumat ^ Tewarry . 
'Tookra» On the 4th of June %he l^laintiff pre- 
sented a petition to the Coyrt ^objecting to this 
rteporl;. On the*’ 3 th of June the Court, after hearing 
the verbal assertions of the Commissioners and the 
0 Pleaders of the parties, passed an Order that the case 
should be adjourned, the Commissioners dismissed, 
hnd the petition of the Plaintiff objecting to the 
report placed with the record. 

By its decree of the 9th of June^ i860, the Court 
disposed of the appeal of Sh^ochurn Doss. They 
.concurred with the Court below in holding that thi 
property in dispute was joint and undivided; that 
^ Mussumat Thookra^ as the widow of one of the 
co-sharers, was•9iot=>entitled to take a share in it; and 
> that the Plaintiff had not forfeited l^is rights.a^ a co- 
shar«r by separating himself from the rdst of the 
family in 1848. They held, however, that Mussuthat 
Thookra was entitled to maiptenance accordigg to 
the scale proposed by the Commissioners, 'and that 
Rs. 15,000 must be set-aside out of the divisible 
assets to provide for it. They further reduced the 
divisible assets by the amount .of cettain bad and 
irrecoverab'efflebts and other items pursuant to the 
finding of* the Commissioners. And inasmuch as 
the plaintiff-had failed to account for the profits of 
the iSlirza^oor firms between*the years 1848 and.1852, 
they charged him with interests on the principal sum 
fof wbidh he was accountable at 12 per cent The 
sygount was Rs. 55,280. The. effect of thsis decree 
was to reduqe* the , sum presently payabfe to the 
Plaintiff td Rs. 17,478.^ laa. gp., for which, 'having 
regard to the shares tal^eii by him and by the other 

’ X--.65 
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* 

'parfies uncter the <Seeds of 1852 and 1855, they held 
Sheochurn Doss to be solely liable. 

Pre formA Orders giving effect to this decree were 
43 assed on the sar^e day upon the other thret; appeal^! 

The Plaintiff has, appealed against these decrees 
to Her Majesty in Council. He submits thajjt they ^ 
should be affirmed in so far as they affirm the decre'e 

^ ^ s ^ w 

of the Zillah Court, and ought to be set aside, rej, 

versed, or varied, in so far as they vary or differ from 

• 

that decree. The particular relief which he has 
claimed at the Bar will be more conveniently noticed 

4 

hereafter. 

• «■> 

Sheochurn Doss ^ has presented a cross appeal 
against the decrees below. He insists that they are, 
unjust and erroneous in so far as they affirm the 

decree of the Zillah Court, and that the Plaintiff’s^ 
suit ought to have baen dismissed with costs. He 

further submits that, if the decree of the Sudder Court. 

* * * * 

ag.iiiist htm was substantially right in other respects, 
it was erroneous in making him solely responsible for 
the spm decreed to the. Plaintiff. 

Mussumdt Thookra has also presented a cross^ 

appeal. Her appeal is not rdistinguishabie from that 
of Sheochurn Doss^ exceprt that she does not quarrel 
with that part*of the, decree which majkes him solely 
responsible for the amount (if any) pi&yable *'to the 
Plaintiff; and on the other hand insists< that if the 
decree impeached wa<t substantially right, positive 
dirertiens should have bedn given and proA'sion 'made 
(pr the payment of the maintenance to which -she ^was, 
found entitled. , . ' « 

Jn dtadng with thc^se appeals, we shall first coq* 
sider wbelher both the Courts below ^were right fn 
holding^ that the property in question waS the joint 
and undivided property of fhe five brothe/s; a;id 
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fn deducing as a conseque^nce from that trading, ^866. 
that the Plaiqtii¥, notwithstandiiig his acts and con^ Rampershad 
duct in 1848, was in 1852-, the date up to which Tkwarky 
ihe accounts have been taken, entitled to one-fourth Shbochurw 
share of it. ' p 

, The case of Defendants and cross Appellants 
upon the first of, the poiivts is that the parttiersliip- 
‘property was. In bo degree acquired by the use of 
ancestral property; that, Deenanath left his native 
village to seek his fortunes some years after his 
iather!s ‘'death with nothing but his brass lotahs of 
1 drinking vessel; that he took service with one 
Peeroo Mull, a native Banker at A^ra / that whilst 
hi that service he realized a> small capital' by means 
of some private adventures; that with the capital 
so acquired and its accretions he established first 
tlie Agra and' afterwards the other firms; that be 
associated with him%elf, from .motives jof^ family 
affection, first Radhakishett/ and Moona* Loll, and 
afterwards the other two brothers ; employing ttiem 
in the business rather as dependants than as* part- 
ners on an equal footing with himself; and that 
the property of the t?ifferent firms, if not wholly^ 
the separate and self-acquired property of Deena- 
natk,^ was nevertheless parttier. 3 f)ip property, to be 
dealt with according to the rules whicli regulate 
mercantile^ partnerships between straagers, and was 
not jsubje^" t9 the rule o 4 Hindoo law which excludes 
a*widow from the succession to her husband’^ share 
of the jojnt property df^ an undivided family. > If 
this contention bt: well founded, the Plaintiff was' 

SentiUed to at most n fifth share in the ^larlnesslup 
assets, qnd when * he brought his suit had received 
even more than hi^ dut; in the assets of the Mirzapote 
ftrmr ' 
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^before dealing fvith tjie evidence upon the * qire^-' 
under consideration, it may be well to 
. Tbwarkv ^notice * the arguments of the Attorney-General to 
vSHBOi^uitN the ellect tijat tijye pleadings of the Piaintiii are iif' 

inconsistent with,the case on whxh he now relies, 
and *tend to conBrna that of the^ DofeD-dant&. To 
show that the Plaintiff did not sue as one of the cp* 
sharers e£a joint and undivided family, but as an»* 
ordinary partner, he relied ^ on the phrase “ The. 
claim is brought in virtue of rig^t of copartnership”' 
at tlie cortinieuCement of the plaint, and tho» use of 
the word “partnership” in ©tl>er parts of the plead-,, 
ings; and also on tt;e circunisiance that the Plaintiff 
claimed only one-fourth part of Deenanath*s shared 
whereas the Hindoo law of succession, which he was 
supposed to invoke, would have given hun one-hadf of . 
that share; inasmuch as by that laAr itepKews cannot 
take hj ,|representajtion in conjpetition with the sur¬ 
viving brftthers of a deceased co-sharer. 

Assuming the latter proposition to be correct, 
which, their Lordships consider it to be, it may 
show only that the Plaintiff has to some extent 
mistaken his rights, and claimed less than he might 
have claimed. The presumption arising from this 
misstatement bf MS', rights as co-sharer in an un¬ 
divided Hindoo estate, is by no. means conclusive, 
it may be outweighed by the proof tl^at the property 
was in part joint, which, the conduct of Jarnily, 
and tjie mode in which they' kept their accounts, 
afford. And it may be observed that the claim made 
* is also inconsistent with the hypothesis of a partner¬ 
ship governed by the * rules w^ich regulate the righf^ 
of mercantile partners as such -inter &e. Nor is it 
possible* to read the whole plaint without seeing that 
the ground on which the claim to any portion ol ‘ 
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£ieenandtih*S‘ share rests is the rule*of jaw which 
excludes the widow from the succession to ,a share in 
a joint and undivided Hindoo estate, and limits her 
rights to maintenance. Upon the arguineivt founded 
on the word " copartnersnip/' titeiri Lordships have 
to.obseiVe that the'"pdeadings before tnem have been 
translated frO)n those in the native language ; that 
the word is ambiguous ; that the pharse ‘Ms brought 
‘in virtue of right of copartnership " covers the whole 
claim, which includes the Huqq Purohittai, admitted 
to be andfestral property and no part the assets of 
the niercantile firms. Looking to the whole scope of 
the pleadings, their > Lordships hdve*no djoubt that the 
Plaintiff’s claim was rea)ly based upon his alleged 
rights as a co-sharer, in a joint and undivided Hindoo 
Estate, and that, as such, it was sufficiently well 

pleaded. * 

Upon the facts it must be admitted that the« ovi- 
dence falls far short of proof that the ancestral pro- 
perty contributed in any material decree to the 
acquisition of the funds empltl^ed in tpadp wliich 
I'onhed the bulk of the property in disp. te. The 

family was, however, an undwided family, and thete 

was a nucleus - of ancestral property. It may be 

j 

further .admitted that Deenanath* \z.\ 6 . the founda¬ 

tion of the future fortune of the family. But there: 
is no proof that 4 ie kept as separate, or treated as 
separate,* pjK>perty that whic.h he acquired at Agra. 

On the •other hand,* it is shown that many years 
^ * • • 

'befpre hjs death he associated his brothers with him-* 
self,as partners, an<f that thenceforward they carried 
oi^*business togjsther each contributing by |fis exer¬ 
tions to t)^e increase of the common stock.. The 
partition deed of the a^cd of February^ 1852, itself 
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negatives l 4 >e Ti^'potbesk that he employed fiis brc^ 
tlurfa^* as^ ^rvanis 'or dependants, since under that 
instrument they share as partners and take an eqin|l 
share with* liis widow and assumed repiesentative. 
There is nothirfg *Primd facie rmprobaiWe in l]ie 
hypotfie&ts tiiat he brought his eaiiier gains volu<n-‘ 
tardy into the common stock, .* making them 'the 
capital on which he and his brothers were to trade. 
All future 'gains being mad& by their joint exertions 
would, according to the general principle of Hindoo 
law, be the joint property of ^the family whilst un¬ 
divided, and be partible as buch on^ a partitiorf. 
There is no proof of any special contracts (and the 
proof of such lay on the Defendants) which impressed 
the character of partnership * as disiin- uished from 
joint or separate property, in Hip Hindoo sense ol 
these teims, upon ttie property in question. In this 
state oNlhings we have not only the judgments of 
tbe two Courts below in favour of the Plaintiff upon- 
this^ question, but we have ako tiie finding of the 
two nattve* Assessors to whom it was expressly re¬ 
ferred, founded on the pregnant evivlence afforjietf 
by the Books and accounts of the family. These per¬ 
sons are sho\vn, by plater proceedings in the cause, to 
have had no undue bias in ftivour o^«the Plaintiff, 
hnd they brought to the examination the matters 
referred to them that intimate knowledge of native 
usages to which a Eurcqiean rarely, If e*Ver,< Attains. 
^Their Lordsiiips cannot adppt the cunstruciioh tvhich 
the Atlorncy-GeneraJ would liavg them' put on'the 
A'-sessoijls* report of ^he 15th of March^ 1^57, 
believe the first finding in that report* to be that tlfie 
prop^ty was joint in the Hindoo sense Of the term. 
And they see no suflicienV grounds for dissenting' 
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from tjhat conclusion, or from lhat to which the 

A ft ^ 

Assessors and the Courts below also camd*, upon the 
question whether th« Plaintiff had effectually sepa 
,ated himself fiom the rest of' the family in 1848. 

This being so, the remaining ^questions for deter- 
minapon, with the e^.Ct*ption of one touching the pro¬ 
vision for Mttssumat Thook^a's maintenance, are 

• ^ 

.those which arise upon the Plaintiff^s appeal, and 
. involve the consideration of the deductions made by 
tiie Sudder Court from the amount awarded to him 
by the Zillah Court. 

That*it was right to call upon the Plaintiff to bring 
into the account the profits made by the Mirzapoor 
,firm between the years 1848, and 1852, appears to 
their Lordships to be too clear ior argument. It 
is, however, insisted that the Court has improperly 
visited his failure £to produce the accounts required, 
by charging him with interest on the piincipa^ sum 
for which he was accountable at the rate of 12 per 
cent,\ that they ought to nave given him further time 
to produce his accounts ; and tha,^ the cause ought to 
be sent back to Indiii^ in order that the 'account of 
profits may be now taken* Tneir Lordships have,to 
observe lhat the time to* be allowed was a matter for 
the discretio^i jaf the Court; that the* account was 
prfesuinably •<Sne which the Plainliff, as a Merchant 
and Banker,oou^ht to have been able to produce at 
short notice*;* that the time actually allowed was not 
unreasf^nably short; that* in the ctrcumstances it was 
. confpetetit 10 the Court to. charge the Plaintiff with 
interest* in lieu of the profits for. which he had failed 
tpvaccount; and lhat the rate.of* interest ,was ooiy 
t1ial which he 1iim')t;]f claimed on the surns due to 
him. The® Defendants are wifhng to accept the 
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>8$^. I'nlcresl in the profit, and their Loftlships tafi 

Ra^brshao s®® "P ground for sending the cause back UpOn this 

Tswakrv point* at the instance of the Plaintiff. The sum of 

Shkochurn Rs. 14,316. 2a. ^p., mentioned in the examination ciY 
Ooss. , , 

the Commissioners 0/ the 28th of March^ *857, was 
obviously one item of profit appearing* in the Books; 
not the measure of the profits of the Mirgdpoor firm 
for the whole of the four years in Question. The. 
other items of account which the Plaintiff disputes, 
and on which he asks to have the cause sent back for 
further trial, have all been investigated by the native 

m 

assessors or commissioners. These were persons pecu¬ 
liarly conversant >ytth native accounts; they appear 
to have been examined on their report in open Court, 
■on the 5th of June^ i860; and the Judges of the 
Stidder Court expressly state that, after going ovei; 
the several items with the Comitfissfoners, they en¬ 
tirely;, cpncurred in their opinion. To remit a cause 
to Jndidt for the purpose of reopening accounts so 
tiken is obviously a course which their Lordships 
would not be justified«in adopting, unless they had, a 
clear conviction that there had been a miscarriage of^ 
justice. They have no such* conviction in the present 
case. It may be true ftiat the Commissioners have 
not required evidence dehors the Books; but the 
Plaintiff, as a member of the joint family and a 
partner in the several firms, was prjnid*^facie bound 
by the entries in the books. It he impe'^hed them, 
It lay on him to falsify them. * . ‘ . 

• Their Lordships do nq^*think that the afnoufit of. 
maintenance decreed* to Mussumnt Thookra is exces> 

4 

sive, Itc is, however, obj€Ct|d by gher that positive 
directions should have been given, and provision made 
for the pa} meat Of her .maintenance. And the 
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Plaintiff, on his sido, complajns jthit ,he is by the' 
decree deprived of his'right to cljiim a share of the 
principal sum deducted to meet this claim of ihain- 
tbnance on the death of Mussumat Tkookra^, 

Ik 

A Court of Equity in this country, if administering 
.the whole est&te^^would no doubt have carried over 
the„ sum set fapart for this purpose to a separate 
' account ; would have directed that the' annual income 
• should be paid to Mussumat Thookra during her life ; 
and that the parties who had a reversionary interest 
in the principal should be at liberty to apply concern¬ 
ing it on fher death. “The Country Courts in’ India 
have, however, no machinery wh\ch enables them to 
take any such course. Nor was the suit one for the 
general administration of the estate. It was, in form, 
a suit to obtain present payment of the balance which 
the Plaintiff alltged to be due to him on the proper 
division of the property and adjustment ^of the 
accounts. The course, therefore, which thd ^^ourt 
took was to deduct from the gross amount of divisible 
assets the sum of Rs. 15,000, which at 10 per cent. w,ouId 
produce the annual sum of Rs. 1,500, and t'o leave 

it as residue undivided ia the hands of Sheochurn 

■ 

DosSf in which -it was found,‘subject to the obligation 
of paying the ^maintenance, Sheq/churm Doss and 
Mussumat Ttlbokra being co-Defendants, and there 
being no pr^of of the precise ter ms and conditions orf 
which she had made over to him the share which she 
took hn(fer^the‘ deed of* the* 23rd of February^ 1852, 
the Court was hardly in p. condition to make more 
praise ‘provision |or the^payrnent of her mamte- 
mi^ce by him. Nor is it expedient that thsir Lord* 
^ps should ifipw mak*e any Order on that subject. 
Agaiin, if •the Sudder Court had simply deducted; the 

X-66 
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'*$66. Rs. 15,000, much undivided residue, without |ay- 

Rj^bi^ad apything: about ^he Plaintiff's future rights, their 
Tkwarkv ^ Lordships, considering the form of this suit, would 
Shkochurn have doubled whether he had any grounds for im> 
peaching the decree on this point. The judgment, 
however, says, “ We decide that the best mode of 

I * 

settling her claim will be to deduct from the tptal , 
divisible assets the sum of Rs. 15,000, the proceeds of 
which -shall be devoted to Thookrds maintenance, 
and in respect to which the Plaintiff is declared to 
possess no right." These last words are * certainly 
calculated to embarrass the Plart'ntiff, or his represen¬ 
tatives, in asserting the right, which they seem to 
possess, to claim a share of this sum when the purpose, 
for which it has been deducted from the divisible 
-assets, the niaintenance of A/ussumat ThooAra, baa 
been satisfied. Their Lordships, ftherefore, propose- 

to add to the decree a declaration, that it is to be 

# • • « 

without prejudice to the right of the Plaintiff, or of 

bid representatives, to claim on the death of Mussumat 

Thogkra such share ^as he or they may be entitled to 

in the %um of Rs, 15,000, retained to provide for her 

maintenance. < • 

Their, Lordships, however, do not -think that this 

slight modifioition ,of the decree oug^t’ to affect the 

costs of the appeal. And the Order vifUich they will 

humbly recommend Her Majesty to makr? is, that the 

cross appeals of Sheochurn Doss and. Mussumat 

Thookra be both dismissed ^WMth cost's : ^n<^ that, on 
• . . . , 
the appeal of the Plaintiff, the decree in No. 6u be 

varied by the addition oi the declaration above men¬ 
tioned ; that in other respects tHe decrees ajppea,!.^ 
against be affirmed ; and that the Appellant, Rmn^ 
per shad, do pay the costs of his appeal. ^ ‘ 
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JOWALA Buksh, son OF Meeta Ram Apfellanif\ 

ANI> 


Dharum Singh alias Imdad Ulee^ 

. Khan ; Mussumat, RajahI Rei^pondentsy 
Koonwur and others * 

'On appeal from the, Sudder Dewanny Adawlut, 
Nofth- Western Provinces^ Ag^ra, 


was 


HE suit outj €>f whic\i this appeal arose, 
instituted by Aram Singh, alias Uskruff UUe, •Anct 
deceased, and one*of the Respondents, 


13th & i4tHi 
Feb:, 18^. 


• Present 


it is esseor 
tiat that a 

Members of,.the Judicial Committee ,—"^ight ing to oust a 


Hon. the Lord Justice Turner, the Right Hon. Sir James William 
Col vile, and the Right Hon. Sir Edward Vaughan Williams. 
Assessor :—The Right Hon. Sir Lawretce Peel. * 


j^arty in pos¬ 
ses tion of an 
estate, should 
establish%i»^ ” 
own right to- 
the estate, 

and not rely upon the faili^ie of the title impeached. 

A decree of the Judder Court held, that although the title set up by 
the Plaintiff might be wholly bad, yet that a party 'Defendant with 
whom the Plaintiff had by a deed of Solunamah, or compromise, agre^ 
to divide the estate, was entifled>and ontnat ground decreed possessioiK 
Sucliedecree reversed on appeal, as the effect of the dwree would be (i>> 
to defeat the Defendant’s possessory title without giving him an oppor- 
tun^y of contesting the title of the party by whom’ he is turned out of 
possessiosi, and (2) as it was a violation of legal principles which protect 
possession, and of justice which .regulate the joinder of parties and the 
* union of titles to.sue in oiie suit. * 

Act, No. XIH. of i8/0, is limited to Awards made by Collectors under 
,Be». Regs. VII, of 1833, IX. of 1835, and IX. of 1833, which gives to- 
the^ Revenue authorities*judicial power to determine questions of posses- 
' sion, and th^ right of appeal from such Award is subjeded to three 
yeTars’ limitation. , 

The general ruk, that the possession of oneanember «f a joint Hindoo 
family i^the possessionof all other membersf does nor apply where the* 
party claiming *has been dearly excluded from the famll;^. In such a 
ts^e the possession is adverse, and under the gtnerai laW of limitation! 
the time will run from such adverse possession, 
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aUas Gholam\ sons of one Loll Singh, ca%te' 

" Tha^oor Burh Gugar** a race descended from the 
Rajpoot tribe of Hindoos, on the banks of the Doah^ 
who had j^een converted, to Mahomedanism ; againsC 
the Appellant ^and M^^'Ssumat Soondur, widow of 
Meota Ram, to obtain a declaration of their her^ditafy. 
right to succeed* to the Taloogna of Ourungabad 
Kaseer, consisting of> eight Motisahs situate in the^ •. 
Bsolundskukur District, in the North-Western . 
Province; and also to cancel and set aside a deed 
of sale, dated the 17th of October^ 1842, ..executed 
by the late Thookranee Malta* Kooer^ also called 
Miissumat Maha Kooer, the widow ol Tara Singhy 
in favour of Meeta \ Ram^ the Appellant's father,^ 
and to^. recover ^mesne, proffts in respect of the 
Taloogna. • 

The circun[l^tances which gave cri^ to^ the appeal ^ 
were as^ follows 

I^op *Singh^ alias \Pahulwan UCee Khan^ thexom' 
r«on ancestor, was Zemindar of Ourungabad^ and 


died ia the year 1753. He had issue three sons, 
Lootf Vlee Khan^ alias\Tara Singh, Mokund Singh, 
a^j^d Mohun ^Singh^y^h\i alone had issue a son, namect 
Loll Singh, He also died, leaving -two sons, the 
Plaintiff, Aram Singh, and Golol Sing^^ ■ 

The Appellant’s case was, that Moftun Sidgh was 
' *the issue of a concubine* and that Lold Singh the 
issue of a female musician, and, consequently, that 
the,descent of Aram Singh and Gdloi^Singfi from 
Ulee Khan was jiiot Hgitimate. 

I * * ft 

Whether, a Hindoo taroliy, ’though Ajnverttd to Blahomedanism, 
hut coaforming jFor several generatiotns ’30 Hindoolcustoins and usages* 

.can, hy virtue of the r^enUon of Hindoo custom? and usa^. set up ^ 
l^r its# a special and customary law of inheritanre. Qiufn ? ^ 

V- Airaham (j.Mootft’s ind, App. Cases, 19$) distittguisijpd 
Ifiom shrh/a case. * 
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“On. the death of Tara Singh without issue, ' in 
1805, his widow, Thookranee Maha Kdoer^ became, 
proprietress of the Ourungabad ;»tate, and also of 
'-the Ckukaihul estate, of which ^oop Singh had 
been also Zemindar^ but which estate was not in issue 
m this appeah iff^the room of her husband, with whom 
a settlement for the Government revenlie was made. 

. In consequence’ of the Government revenue having 
fallen into arrear, and Thookranee Maha Kooer being 
•in debt to other parties, the estates were in 1811 placed 
under ^e Court of Wards, and' managers appointed, 
who remained in possession till the year 1833, when 

a settlement' was made with Thookranee Maha' 

» 

Kooery as sole and absolute proprietor of the estate, 
for twelve years, from’1833 to 1844 inclusive. 

In thtf year 1842, Thookranee Maha Kooer sold 
the Ourun^ahfid:ei%\A\.t^ to Meeta Ram, the father of 
the Appellant) for Rs. 30,000, and executed a deed 
of iSale, dated the 17th of October, 1842, whidh was 
registered on the 24th ot February, 1843, Jtht/ 
purchaser’s name recorded as, Zemindar, Lumbadar, 
and Malgusar, of the estate. ' ' 

„ It appeared that shor|iy after the execution ef the 
deed of sale, -and before the name of Meeta Ram was * 
recorded, notmes were issued for objections; and as 
certain obyef^tors appeared (one ’ of whom was Aram 
Singh), th$ recording of the purchaser's name was 
postponed./tn *order that inquiries might be made. 
The' .dbj^ctidns raiseji were, in the main, that 
TMipMranee Maha Kooer was not of sound mind, and 

* * 9 

that tke ‘sale was fraudideht; the Thookranee not ^ 
having been aWare what she^ was doing. ' After 
diking inquiries, the 'Collector declared that Thook^ 
ranee Mtaha Kooer w^as of sopnd mind, and hAd sold 
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tba property voluntarily, and that there was no pbfel^ 

tion to the mlitation ol names. 

In 1844, "Meeta Ram died, leaving the 

'Appellant, and a widewv, Muisumat Soondur Kooer^* 
when objections were for the first time raised by 
Thoo^ranee MahaKo*oer, that the estate was under 
the Court of Wards at the time of the sale, and that 
the transfer of the property had been procured by., 
fraud. These objections were overruled, and the . 
Appellant’s name registered *as Lumbadar, 

Thookranee Maha liooet died in the year 1853. 

On the Hih of August, 185.^, Aram Singh and^ 

* Gold Singh, claiming as heirs and repr^entatives •£ 
their father, Ull ^ingh, and grandfather, Mohun ^ 
Singh, brought a suit in the Civil Court of Meerut, 
for possession of the estate of Otirungabad,by o^neeX- ^ 
ment ol the deed of sale,'dated thg i^th of October, 
1842. alleging, first, that they were co-sharers with , 
Thookfanee Maha Kooer-, add secondly, that .the 
tst^te had been obtained by Iraud without payment 
of any consideration money, and further, that it was 

at the timc'of sale, under the Court of Wards, and 

for recovery of mesne profits. 

The Defendants, the • Appellant and Mussumat 
Soonder Kooeg, by^ their answer, denied that the 
Plaintiffs were ever co«sharers with o^hookranee 
Maha Kooer, and alleged that their claim^was barred 
by the Regulation of limitations of suits, g.nd further 
alleged, that the Plaintiffs wty-e not the '“il-gUithate 
descendants of the common ancestor, Pahulwam IMta 
Khan ; that the estate w 4 s not under the Gaurt Of 
Wards at the time .of* the sale, arid that the sale ip^ 

_ e . • *, r 

^Meeia Ram was genuine. ^ % 

. 'Alteiw'ards, a supplemental plaint was filled to the 
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epect; that one Mussumat R^tta KoQer's name was 
registered in xegard to the Chv,hflthul Estate,'as suc¬ 
cessor of Thoskranee Maha K^oer, and that ds tbe» 
‘points in dispute with respect to the Chvkathul and 
Ourungahad est^es were identic^^h by reason that 
Both ©states were the ancestral property of Pakulwan 
UJee Khaftt it was necessary that Mussumat Rutta 
fKooer should be made a Defendant. The Appellant 
• objected to the supplemental plaint, denying that the 
'suits had the same foundation^ and stating that there 
was no^ necessity for making Mussumat Rutta Kooer 
^a Defendant. But she was admitted as a Defendant, 
and put in her answer. - ^ 

, The principal issues were, first, was the estate in 
suit the ancestral propt^rty of Pakulwan Ulee Khan, 

, and Were the Plaintiffs his real heirs, and up to the 
• time of the sal» did Loll Singh, father of Plaintiffs, 

- and Mohun Singh, his father, continue in pqss^sion, 
as proprietors along with Thookranee Maffa Kooer, 
who was the daughter-in-law of the common ancestor, 
or not? and at that time did the.estate, in consequence 
^ of .the disqualification of Thookranee and tlie father 
obthe Plaintiffs, come under the Court of Wards,* fir 
was it under'* the sole ageifcy and management of 
the ancestor pf Defendants, and Meeta Ram, pur¬ 
chaser ? Secflftidly, was the Thookranee at the time 
of the sale wleranged in mind, and was the dee'd 
of .sale fpauduipntly altered by collusion of the 
vend’eewiA tfie a^^ents^ of* the vendor? An^ was 
the* payment .of Rs. 30^000 consideration money 
eifteredf as*tt stated, and the deed executed on pay- 
gignt^ of the considerati^ moiiey*, with th^ consent 
vendor »nd vendee; and was the*estate of' 
Ckukathttlf and its decree oU the same fortn and 
natilpe'p in this suit, or how ? and thirdly, werc^the 
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Plaintiffs on tlw.aiath o/n»«ira<iw» dec^ea-to ftn - 

h«thMr8,an? after tte;sale were they pressed «» 

.qbiect*and to institute a suit? . , 

After taking evidence a, to hi. ancestor being eo^ 
verted to MahomndasUm hy force, and the tan.^ 
following Hindoo usages and customs, Sh«kh Mon . 
UleeKhak, the'PHncipal Suider AM,e» o‘ 
by a decree bearing date the 29th ol .dngwrf, 1836,- 
dLusedthe suit. In the judgment of ^ 
Sudd.r Ameen referred to the su.t, No. *7 of .8^ 

,0 which the Appellant was not a party 
. estate of Chukathul, which bad 
PoAutoan Ulee Khfln. and concluded “ 

•■That suit, by the Orders of.,the Sudd^ Cm . 
was again brought into this Court, and after .nvesUg^ 
lion this day. in consequence ' 

and dispossession of the Plaintiffs, and their 
r ! Lrr lime, was dismissed, and the Plaintiffs 

bdng''conHdered not to be the heirs of 
*Uf»eKhan,o. of Afussumat ^’ 

wereiield to be entire ytrangers, and not having any 
In^n V.& the esUte; and in ’flieir petit.on, on 

San Order was passed oia the 27th of N^'emier. 

. of tL dispute .in both suits is indentiwi. Tjieref^ 
their having no right ' and possession is ptioved mtbis 
Su^T on thU account the genuineness or othe^ 

^ise of the deed of sale .cannot 
• in .a suit brought by these P^asntiffs. U » Iheda^ 
^the Piabitiffs. *•‘0 aKhough th^ d-d 
. possession, of the auM^, 
iug themselves out *to be heir 

femalei «t about. sui^ ^^thfemSeTver»Ph ciW 
.the sale, tmd thus Iiurd6ned„the[»sel»es. gmn . 

':also.” ■ ' 
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PlatAtiffs app«Aled to the *Sudder DewntCn^ 
Addwtni At Agra ageinst* this decisihn, attd thht 
Court, by a*decree, dated the a4th l^^Bemher^ tSdt, 
»jrieirer»ed the decistOA df the Prifldipj&t Sudd^r Ameitn* 
and decreed, that the Appellant and ^atsumai 
S« 9 m(ir dfsieet'ihoald be dispossessed, and that the 
Plaintiffs and the Defendant, MusSfumUf Rntta K 994 ir^ 
.should be put *in possession of the estate of 
Ourungabad^ agreeably to the stipulations of a certain 
' Somnamah or deed of compromise entered into be- 
tureen J;hem, by which they agreed to divide the 
"estate*; the* matter of .mesne profits for the past and 
future to be fettled at the time of execution of decree 
•under s, 197, Ac| No. VIIl. of 1859. giving 
judgment, the Sudder^ Court, consisting of Messrs. 
GuHinSt Lean, and Ross, entered more fully into the 
merits than thc» Psincipal Sudder Ameen, and decided 
that the estate was under the Court of Wards at the 
tiiito of the sale, and that the deed of tl«e ^th of 
October, 1842, was consequently illegal; that ,thd 
^roof of the receipt of the ^ purchase-money^ was 
untrustworthy, and that the deed in question bad 
been procured by frauds because a certain deed re¬ 
lating to ikute: Chukathul estate, and made in favour of* 
one Niitianu^fl {to which deed oyither* the Appellant 
nor tais father, Meeta Ram, t8e purchaser of the 
Ourungaba^’ 9 slB.t 9 , was a party), bad been declared 
frapdulent*. “Ae Sudder Qmxt did not deal with the 
niaih quelliWs. raised in the suit, whether' the plaiq* 
ti%'Or their father* ever hqd eny title to the estate qs 
4 aiiaod by the Plgintifi(, s^id srhetber such title wa^^ 
bar^d by the Regutati^l^ of Limitation ; but decided 
appeal Ob*ahe jg^rotind that, in the opiaioii' of the 
Courts Ihtf tale was aol dmti JIdt, bod the bad^ 
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* * '' 

he€fi\ commtncci^,by, Aram within twelve yeat^ > -<*^ 

after the date-af ^he deed^of sale. Hence t%e 
appeel^" * * - ' ' 

** Aftcf, ihe admission of the appeal Aram Singh 
died, when ftie appeal was revived and bis repre- 
Sji’-ntatiives 'aiade co»Respoodertts, Sfuss^umat Rutta* 
not appear. ^ * 

t * 

Mt. Q. C., and Mr. Aimark Rumsey, for - 

the Appellant^ and « • . 


Mt. Leith, for the Respondents, Dharum^Singh^ 

and Mussuinat HaJ-Oik Koonpur. ■ ^ 

« 

The principal points,argued on the appeal were^— 

First, «pon the question, whether the Hindoo or 
Mahomedan law governed the succession, after th^ 
conversion of the family to Mahomodantsm, and the 
effect of the evidence of the obsct^aiffce of Hindoo 
usages and cnscoms by the family after being so con¬ 
verted. v. Abraham {a), and the Lex foci 

Actf No. XXI. of 1850, were referred to. 

Second, on the assumption of the Mahomedan taw 
applying, that the onus to establish illegitimacy %fls, 
on the Respondent, Mahomed Sauher Hoossatn Khan 
*v. Shurfoon Nissa Begum*{t), and that by such !aw 
a WidoW would 6nly h,e entitled to two^t^rds o| her 
htmbaod'^ ^tate hfutsummaut Soobhanee v. Bhstun 
afht Shah Aaamally (r), were relied on^ /' ... 

Third, on the other hand, if the 
regul^il^d % the Hindoo law, it Vas iiisisted hy iftp 1 ^’ 
s^iidlnts lhat the sale w 4 $ |>ad, as a Hind<^ 

•had"only A qualified fl^ate^^^■na^neiy, a irJ^ht *lo % : 
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withtmt p^r ofsah,’ne .Cotlator of 
■ MisuKpafaM V. dttvalf Ventain Narrainapah (a); 

^<u»‘‘g^en’s “PriDC. of ffindu * ia\v,'‘ 
Vol. II. p, arr. • • 

. Fourth, whe^r, having hjgird no the long adverse 
po^se&sion of Thookranee ' Maha Kmer, and to thf' 

• ^d^te of the deed* of sale by her to Ram, tin 

••suit was not barred (i) by the general Regulatiotn 
.of Limfiatron of suits a^fter twelveyem, Ben. Regs 
nr. of ^1793, sec. r4; 11. of 1803, sec. 18; 11. o 
*“r8o3, * 3 » 'cl*- I, Maharajah Koonwur Baboc 

•f^iirasur Singh v. kabao Nund Loti Singh {b) 

^ Poorgaperskaud Roy Chowdry. »v Tarapernhaud Ro^ 
Choiodry (e), were re?ied upon; (3), as to effect ol 
Jjossession given by.the Collector under Reg. Vlf. 
6f 1822, Syed Kasim AH Khan v. BkageerntUe 
Singh (d) ; and (3), as to the limitation by lapse 
of ^time after Award ^made by rfeveaue ^titl^fftics,. 
Act No. XItl. sec. 3 ®f *8481 was relied on. , 

consideration of the case was adjourned, and 
judgment now pronounced*by* 

/ The Right HonJSIr^€ dwari> V. Wfluams. • 


- - , * 

i This is an ^appeal from a decree qf the Sudder 
^oucif of the poHh»Wedterri provinces, reversing 
f^ddcree j^hkfi th5*'pr^^ ‘Sujfder^ Ame^n' 

Mi Apjlellahfs favclir,^ dfi^I 

‘ laisiin^tMsuffagaiiisrJiua- ’ ' ' • v *-. 
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talook, wWfb w» «»coted O'* «* 5*“^ 

*-«;A, t«i f»»®»r*l th* AppeUaatf iuhft.- _ 

^TW« Appe»»«0 ww i* pwiewo® **“’w 

,Uimed tte Wtowiog title t-Th® Aj^**^*^ 

«tate. and. al»«* a-io^her wla.e. 

.^Weh wa. sht^t. ia th. C«.Ue«o.nte 

ionnoly hek>ng?!d t* «»« ' . . 

called i’nWwn tr/te died ^ 

He vrat by eatwetion a ffujai't ^ J*®’ lir /M.MM. 
comonn V. the Dtat>ol «Wch P«>«eM0» 

In bi. Pictioeary. " They pt®**** ^ ^ 

lather, b, f ,tJ^irMabo«2 

t^nnegbitba Hindoo 
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of # 5 r^i^r^, 1843; cort^ti pr^«e4^ 

' Ifijifw wt^ li^ Wm t%p Colltc^ of B 9 fyti 4 sk¥hur^ 
wbl^ i^esutlf^ in Jlffr/41 i?M belog worded, tiiSfie 
oi. 1843. iti tbe ^BooWs of tM 

> Colteoloia^e jes ** Z$mndar, MamBeniar, end Maifu* 

' «a#"^ iof fbe whoT^ el this TWoel* with the e^eopt 
, o tioii^ of' the viHegOi HiMia Bam ds^ in Augt^Ht 
1844, and on, an application by his son, the Apn 
'pellant, for a mutation nf names, the Tifn^sdreaeil 
raised eome objections to the validity of the deed 
executed **by her. These, after inquiry, were oyer- 
auled by ,tbe pollectoi^, and his decision was confirmed 
by the Commissioner o»i the aist^nf FfBruary^ 1845* 
■From that time, and at least up to the date of the 
decree under appeal, the Appellant was the regfistered 
proprietor of the Ourungahad estate, and in actual 
possession of if. 'Th»okranee Maka ,Kacer died on 
the 8tb of SeptemBeTf and • the suit waa^QSli- 

tutedonthe 14th of At^ust^ 1S54. * ^ 

. The case made by the plaint,^ in opposition to tBe 
Appellant's title, was to this effeat:— ^ * 

» The Our^t^g^kad and Ckakaikul T«Uo 9 k$ wore 


helh the ancestral, property of Pakulman VIh 
who is tern^ the great ancestor ” of, the Plaintive. 
He hati thr^ %Ofw, M$hun Bin$ki TiraSmghtOxA 
fi^nd Si^* The two died without isstK^ 

iwl ifodiwi,* t^ youngest, Mft- a, soa^l. Mi Skg^ 

. who' whs" tfth father of ^ihe, FhufitlSfa The first,aeltbs; 

al6i'';rf'^ qm^ hf ^ ^fwPIOPOt 
’ •’In, which,ifh^,, Ke, .-uihdea''' 

1 ^ >si. 'iosie *tn$ mkgfi tho'c#,, 

.^ 

>*• 'e > ^ It - ^ ^ 
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£5' iZ.SJrf |JI.i*X»«‘« ; 

TTITZ <; ««"*». ■“ “ “• “r 

i,a was in i 835. succeeded by Meeta wl>« w» 

aftetwards diin.ssed for misconduct 

toent of Chuk^thul, i^^^ oi Our^ 

' W wliich Ijad been transferred to the Collectora 
^adaa, wm then c^es the subset 

tf gclunJshukur. The [Jfaint then gi * 

• 't kUtorv' of the Chuiathut estate. It aileges that 

& “'“X; altdiftie tlv"’ 

*^J5'^i^fLduleWt and ’collusive decree foon^d 

An ttet'tostrument. It *ows 

We'af*er*artls idlpsach^d and set #s^e . 

by-one t.fUhe 

.;: rgj,; .Vrberatfon ;• 

j ^ rsa-J h!#- 




ON .«4.?T iNJpiKS. . ' , 

|J ^ t ' K 

t!9 Ms0^4^ 

.' 1^43, estate M«o under. 

^ tfa^. man^^menr of the Court of W^ids. It iosrst«. 
th%t, under these ctrcumsUnces the deed of sale 

' ' '' ~ ^ i 

C 3 (ecuted hy one unqeaUfied {proprietor, notwithstand- 
. ipg» tbe^exi^enge #f» the other heirs of the great 
ancestor, cannot be held to be legal.” It also. 
<»c,l]arges that the. transaction was fraudulent, and that 
not a Miigle portion of the alleged consideration^ 
money was ever paid. 

The pl^nt having been filed, the Plaintiffs were 

melT by’the difficiiltv occasioned by a third claiui.of. 

tiile. Thookrakee Maha Kooer had been registered. 

as. tha sole owner of b<P:h the Chukaihut and OMrun^^ 

* ^ 

gabad estates. * After sale of the former to NitUa>>^ 
nund had been set aside, she had again been recog-* 
nized by the Ravenne authorities as the sole owner of 
* that estate; and when she died the question^ arbse»^ 
who was entitled to succeed as her heir. ThetSf-/ 
lector of Allyghur determined this question in favour 
of the Plalntids ; but 'his docisiqn was »overruled by 
^ the .Goverpment, which treating apparently, the pos*. 
sess^n of the Thookmne^ as that of a sole aiyi^ 
absolute proprietor, and the Succession as governed 
by the Mahomeijan law, ,determin<yi that one M»s^ 

*' su3ii^ Hutt^'^ooer was, as her niece, entitled. Uo 
succeed to h«r.; and accordingly placed or contimii^d* 
th^< eftafif^ lUidiNf ^ the mahagement of the Court 
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they applied fo^ atid obtained leaea to file a^aop^tt^ 
menial plaint, in order to make her k Defendant to 
this '^auit also. This suppiem<-ntal plaint thus stated' 
the title of the, Baintiffs:<-»*‘During the lifetime 
Taro Loll the Plaintiff's father, was 

entitled to one half of the ancestral ■ property ,* ahd. 
after the deailh of Tara Sin^ht his wife, Mussuf^at 
Maha Koatr^ was entitled to only 'one>fourth of the • 
estate; but in capiequence of her being the elder 
relative, her name was registered in the Collector’s 
office by mutual consent, and the said Thookrame 
and the Plaintiff's father, and after his death, the 
Plaintiffs lived together in partnership, and appro¬ 
priated the produce. The registration of the iiame 
of one of the members of the family was sufficient 
for all , the members of the family. The principal 
Plaintiffs being Hindoos of the^ Rajpoot tribe, the 
Mabomedan Pentateuch is not observed in tbeir 
fan/fly; 'besides this, they are called by Hindoo 
itamcf/' And again, '*The fourth share held by 
Thankfante Maha J^ooer in the estate of Tqra 
Sin^jkt does not descend by custom to Mussuma^ , 
R,utta Kooer. In accordance with the usage pre> 
vailing in their family, and by heritage, the Plaintiffs 
are the owneis of the entire estate." , ‘ 

The defences set up by the answer of the Appellaat, 
and of his mother, who was joined^ wkh him as a 
Defendant, are reducible to the following heads :. first, 
t^t^the Tkeakrame haHng*^faeeii to sole poss^si©© 

.of the property up to the^ date -of the sale to J/sstfa 
tothe exclutfon of t)^ Plaintiffs and thdir fatfiar» 
thair suit arat bafred 1 ^Ht- oi 
and If. bf ifio5^ see. $, the getrarah'RegaUitioaa^ 

' JUkaiiktioh : secondly, that- the chdm of 'Sltflgd 
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of the Plaintiffs having beei* rejected by tbe 
Revenue authorities in 1658 and 1^84^1 the *prese^t suit 
was barred ijy Act, No. XIII. of 1848, wthout* refers, 
#Snce to the other regulations of Liaiitation ; thirdly, 
that the Plaintiffs* grandfathe-r,, Singh, and 

their {atlter, Singh, w«fe both illegitimate,* the 

(Srmer being the son of a slave girli*the latter, of a 
^ ^female minstrel* fourthly, that Loll Singh was never 
in joint possession and enjoyment of the property with 
the Thookranee ; that the revenue settlements were 
made witji her alone { and that she was, in fact, sole 
proprietor of the estate, and registered as such, not as 
one of several co-sharers; fifthly^ that the Ourunga* 
estate, at the time of the sale to Meeia Ram, was 
no longer under the hnanagement of the Court of 
Wards, and sixthly, tiiat there was no fraud in that 
transaction, aud, tlsat the purchase-money was really 

Tljere Is a good deal of other matter in the? an^er, 
but it is more in the nature of evidence pleaded sn 
support of one or other of the a^ove allegations, .than 
of matter raising other and distinct issues. 

* The replication insisted that the Plaintiffs and tl\pit 
father possessed and enjoyed the property jointly with 
the Thoohranoe’^ that the registration in •the name of 
. thedatfbr affiSrded no conclusive resumption against 
(hat joint pG%session ; and that these facts were botfi 
an answer to tile plea of the Regulations of Limita- 
' lion, liixf #ave‘ the Plaintiffs a present title to the 
prop^ty.. It sought (0 expjain the revenue settlements^ 
with the *Thhohrau^e,by saying tjiat they were made 
wit|i her as the eider relathjiE or member of th^ family, 
^HTu^et the*^Iea of Act, No. XIII. 01^1848 , by 
sayipg, t^t*ihe present suit was .not brought (or ,re- 
. ^ .• X—68 
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versal of ihe settlement and Orders under the 
vifeions of Regulations VII. of 182a, IX. of 1825, and 
^IX. of *1833, but fer reversal of the sale to Meeta Ram 
within tlie period <\f twelve years. ^ 

The other pleadings^re not of importance. It may 
be mentioned, however, that those between the Plaint- 
tiff ^ and Ruiia Kooer raised more distinctly the 
question, whether the succession to this • property from 
the great ancestor and from the Thoakranee, was to 
be governed by tli« Hindoo or by the Maliomedan* 
law of inlieritance; the Plaintiffs insistingt. on the 
application of the former. • ^ 

It has been^ tnet\tioned that Aram Singh had 
brought a suit against Kooer for "the 

recovery of the Chukathul estate. The issues raised 
in that suit w'ere necessarily almost identical ‘ with 
those raised in this suit betw'een‘the Plaintiffs and 
Ruttjj^ Kooer. At?d in so fa^ as they involved the 
questions of the legitimacy of the Plaintiffs’father«and 
grandfather, the nature of the interest which Thook- 
ranee Maha Kooer Iwd in both the Talooks in htr 
lifetime, and the heirship to her, they were also similar 
to the issues to be tried betweRen the Plaintiffs and the 
Appellant. This being so, the suit for Talook^ Chuka^ 
was by Order*, of, the Sudder Court, transferred 
from the Civil Court of Allygkur to that^^'of the Prin¬ 
cipal Sudder Ameen KjQ\Meerut^ in which "^the suit for 
Ourungahad was pending. Both causes*‘were beard 
together, and the evidence,* conpnon to l^h, jivas 
4 akeu in both. On the ^^a^th of August, 1856P the 
Principal Sudder Ameen, bw separate judgmatits, 
missfcd both suits.* His cok^lusious upon 
. common to both were stated at length'in tb^ jiidgniefft 
in the Chukathul cdse. He^ found tliat *’«S^^her ihe 



ON APPEAL PROM THE EAST INDffiS. 


527 


ffttlicf nor the grandfather <jf the PlainlilTs was legiti¬ 
mate ) that neither the Plaintiffs nor their father had 
^ been joint in estate with Thookranee Malm Kooer ,■ 
and that by reason of her long and a*dverse possession, 
^hc claim was b^jcfed by lapse df thne. Ke also.held^ 
tliat !be succession to the Thookranee was determin- 
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able by the Mahomedan, and not by the Hindoo* 

* law, and that accordingly Mussumat Rutta Kooer was 
,her heir and representative. And having thus found 
the Plaintiffs to he the heirs neither of Pakulwan 
UJee •f^han, nor of Thookranee Maka Kooer^ “ but to* 

* be entire stwanjjers, not having any concern with the* 
estate,” he deemed it unneces^ry lo» rnipjire into the- 
genuineness or otherwise ot the deed of sale of the 

j 7th of October, 1842* 

* Aram Singh and his brother appeiiled to the 
Sudder Court against both these decisions. Pending 
these appeals a compromi-se was ebtered in|6 Ift^ween 
Aram Singh and Golol Singh on the one part, and 
Mussumat Maha Kooer on the other ; the effect of 
nt^hich was that they were to* divide the Chu\irthut 

* estate, and the Ourungabad estate if it couid be reco¬ 
vered, in certain proportion^ ; and a decree was niade • 

' by consent, in the Ckukathul suit, on the 5th of 
December, a^ 5 i, giving effect to this compromise. 
The Suddtr Court, on the 25th of Decembery 186*, 
heard the appeal in th>s suit; and on that occasion, 

* aftes adve^-’tmg to the comprpmise, and without coming < 
Id any conclusion* concerning the Plaintiff’s tftle, it 
proceeded, to consider Whether the deed of the \jlh ^ 
of October, 1842^ was^egal *arjd without considera- 

detei|pmed trfis question agains^*tbe Appef- 
lantt a^tyly on th^ ground that ‘at the date of the 
Ourungabad, like Talook, Chukathulp 
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was under the Ooulrt of ‘Wards. Bu«t it also hefd that 
the payment* ot the consideration was not proved, and 
'that tills relation oi Meeta^ Ram to. the Thooiranee^ 
and his ant^ocedehts, afiocded certain presu-mptions or 
iraut^. it aecordingly** decreed possessio^i of the pro^ 
perty, with niesne profits, to llie Plaintiffs and 'Mus^ 
suma6 Ruita Kooer, in the terms • of the deed of 
compromise; meeting the ob}ection made by the * 
Appellant’s Vakeel that it lay on. the Plaintiffs first, 
to prove their title, by referring to the compromise 
and to the decree passed thereon in the former suit, 
and by observing that ''it would indeed be but an' 
idle and unprofitable prolongation of litigation dis» 
miss the suit of Aram Singh only to enable Mussumat 
Rutta Kooer to sue the Appellant for that which, she 
was willing to share with Aram Singh” 

Their Lordships are of opinion that this decree of 
the Court 'cannot be cupported. The Appet- 

Jant was in possession of the estate. He and his father 
bad held continual possession of it from December^ 
1843,“ i£ not from Octbber^ 1842. His own possession 
of it bad been unquestioned since February^ >845» 
when he was recorded as the proprietor of it. It was. 
essential, therefore, for any party seeking to oust hint 
from that possession to chow a better the estate, 

a title which would give the Claimant a right to 
the estate failing the title impeached, t The judgment 
of the Sudder Court assumes that the ti'tl^ set up by 
the Hlaintiffs may be wholly bad;« but it says,df they 
ate not entitled to recovcr*the estate on showing thji^ 
the Appellant's ..title Is Muhwmat Rutta Kooer 
wi^uld be*^so entitled ], aad^^ they ^have 
divide the spoils wdth her,, it matters not ^ which, 
title, the property is recovered. , The title of 
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Ruita 'Kooer could not be tried betxfeei^ her and the 
« 

Appellant in this suit. The effect, there/ore, the 
judgment is to defeat the Appellant's possessory title,, * 
without giving him opportunity *of ccftitesting the 
tittle of the party.jiiy whom he is turrfed out of posives- 
*sion. *Their Cordships cannot give tJieir sanction to 
this course of proceeding, which appears to them to 
"he in violation ^of the legal principles* whidi protect 
possession, as well as of* the substantial principles of 
justice which regulate the joinder of parties and union 
of .titles to sue in one suit. The decision, in effect, 
sustains an union of titles indirectly, which could not ‘ 
have been directly advanced iit union against the 
* Appellant's possession. . It is difficult to estimate the 
full weight of the grave dangers to which so irregular 
*a course might expose possession. They Conceive that 
the first questfon which the Sudder Court ought to 
have decided, and whieh must now*be decid^gfi d<i|^this 
appeal, is, whether the Plaintiffs have shown any* 
title to this property. 

'In the determisation of thfs question, Xbe * first 
material issue of fact to be considered is, whether, as 
the Plaintiffs allege, Lfhl ^ingh, and afterwards *the * 
Plaintiffs themselves, were in the possession and en-t 
io;^raeatoi liie? property ]QATit\Yvrti\k Thookranee Maha 
Kooer ^ or whether her admitted possession was in ex¬ 
clusion of themft Upon the determination of this issue 
• • * 

depend •only a material link in the title laid, but 
also the application. of the Law of Limitation ’to the 
case, apd various presumpttens that have an important 
bearing oh the so’lution^f otliej questions raised iff 
par^cularly^hat of *the legitin^cy of the 
Plaiatil^^ line of descent. 

Thax the Thookran^ was in her time the solfe 
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PTorded pwiprhetor af the Tahaks i» incontestaMe^ 
This, hi an ordinary tra'je, miglit be a circumstance -of 
® little monrent; because it had been ruled, and is con- 

ft ^ 

feistent with'reason, that one member of a joint Hindoo* 
family may be i& recorded on behalf of the family. 
Hut in the present case arises the question, why tW 
name in which the property was cecord-ed should •be 
that of the fernale rather than that of the male mem¬ 
ber of the family, particuUriy when, upon the appH-, 
ration of the ordinary Hindoo law to the facts as 
.stated by the Plaintiffs, that male member* {Loll 
■ Singh) would, upon his uncle’s death, teave been en-^ 
titled to the whole Estate, and the female member^(the 
- Thaokt^anee) would have had»on1y a right to main- 
tena ce. ^It is no satisfactory ‘answer to his question 
that this was done because the T^kookranee was the 
elder member of the family ; for it appears on the 
evid|»fice*, that she* was, in fa<*t, younger in years than 
% Loll Singh, and whether young or old, she was 
equally excluded by the Hnidoo law from the inheri¬ 
tance to* her husbanefs share in joint and ancestral 
property. 

This recognition of !>pr, therefore, as apparently 
sole proprietor, raises a presumption against the case 
of joint possession ‘ aftd enjoyment sei* up by Ihe 
Plaintiffs, ^ 

Again, the broad facts dedicible ft*om^the docu¬ 
mentary evidence, so far frqm rebutting,^ pbi-itively 
confirtn this presumption. The* first 5ettlerflei\^ of 
^ Kotb Talock^ was made hf*ter inquiring into t^ie tide 
with the Thookranef in i8oL Two years afterwards, 
the reveiil^e being in arrear, m>th Tal^oks wei^'^^fSfWc! 
under the Court of Wpds as ** the estate of tt^e widow 
of Tafa Singh.*’ In the proceeding of the C%illccto 
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lOth Aprils i8ii, by which tMs was dune, there 
is no mention of Loll Singh,* The as'sunkption of the 
estate by the Court of Wards Vould hare beeh irre* 
i^ular under sec. 4 of Reg. LI I. of 1803, if there had • 
been then any co-proprietor not dlsquAltfied under 
stc. 3^ of that Regulation. Tha*t Loll Singh was, dls~ 
qtialifiid, by mcfiital incapacity or otherwise, under 
that section, of hhd been declared to be so, there is 
not the slightest proof. The only foundation for the 
siig^estion that he had * been declared disqualihed 
seems to^be a loose statement in the D pufy Collector’s 
letter of the 2nd of^Marc/t, 1811, which, assuming 
*Loll Stnghf Ho be the heir of the Thookranee^ says, • 
that, he is not qualified (and such’he could not be 
qualified) to have a settlement made with him. 

Again though Talook Chukathul remained under 
the custody of tl^e Court of Wards, Talook Ourutiga-' 

^ bad was released from that custody some time about the 
year 1833. In 1833 a*new settlem’ent of Oipi'u^i^bail 

was made with the Thookranee. In the Collector’.^ 

• 

proceedings it is stated that she then claimed the entire 
£emindary, and asserted that*there wa^^nckco-sharer 
o(, the estate who could call for division. A similar 
statement appears in the pi^ceedings of the Collector • 
of the 5th . of September, 1836, whicji extended the 
settlement. •A further exten^oiV of the settlement 
took place jn 1839. , 

' In 1837. we‘have evidence of his exclusion from 
Loll himself, December of that year, and « 

ag^in^in Aprils 1838, he presented petitions *to the 
Colleclnr •of Ally^hur^ pitying for an investigation of 
hjs light as a cor-shar^j^n Chukathul ; treating the 
fj^e^ranee st^ in po^ssion, and himsey* as poor, 
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1S38, a proceeding was had before the 
this it is diisUnctly stat'bd that neither the Claimant 
nor his fattier, Mohun Singh^ were ever in possession 
' of the estate. The illegitimacy of the Loll Singh*s, 
descent wa<^ also a point distinctl}^ raised by the 
Ikoqkranee on this occasion. The result was that 
the claim was .dismissed, and Loll Singh referred to 
the Civil Court f or the assertion of' his alleged rights. 
In September t 1B41, he applied to tlie Principal 
Sudder Ameen for leave to'sue in formd pauperis fo‘r 
a moiety of both the Chukathul and the Ourungabad 
estates. His right to issue in formd paupetis was con¬ 
tested by the Thookranee^ who, in her petition to the' 
Court, repeats <lter objections to his title, as well as 
the grounds on which she so-ught to dispauper him. 
Nothing came of the suit, if it* was really instituted, 
and Loll Singh died in 1842. 

Again, the proceedings of the Collector of the 9th 
of Ey^ethper^ 1B43, on the application of Meeta Ram 
io be recorded as purchaser and Lumherdar of Ourun^ 
gabad, on which occasion Aram Singh and others 
appeared .aso objectors,' is also inconsistent with the 
theory that the Plaintiffs were from the time of Loll * 
‘ Singh’s death to the date.of the sale in the possession 
and enjoyment of the jjroperty as co-sharprs with the 
Thookranee. On the' a'pplication for t^ie*. mutatron pf 
names in 1846, they did not even appear as objectors, 
leaving the contest to the Thookrande^ who resisted 
it in the character of sole proprietor. • \ • 

The' petition of Aram Singh touching his hnder- 
ienure is also consistent ^iUi the theory that 
Singhf Loll Singh, ,and the\Piaintiff8 were treated as 
illegitimate«relations and def^dants af* the « 

U is inponsistent with^ the theory* that they ev^r, 
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bAaMHed to the rights of co-sharer« in a joint ance's* 

• * • * . 
raf estate. . The proceedings also, whicA resulted in 

«tting aside tHe sale of Chukathul^ and are so stcongly 

^lied upon for another purpose, a|;e destructive of 

his part of the Respondents* case. These proceed- 

pgs were ins];ittfred by and with the authority of* the 

!Tburt of Wards, the Collector, on* the part of 

Government, being a party ; and the result of then) 

vas to replace the Court of Wards in possession of 

he estate on behalf of the Thookranee, Yet, as has 

>een shqwn above, the possession of the Court of 

Sards 'would have lieen wholly irregular, had 

\ingh and his brother then been co-sharers in that 

• • 

The Plaintiffs, therefore, have upon the evi- 
Jence wholly failed to*prove that they qr iheir immei* 
iiate'ancestors were in possession or enjoyment of this 
wroperty as corsharers at any time during the tenure 
»f Thookranee Maha Kooer^ or indeed at aiw time 
iince the death of '* tlie great ancestor,” iA 17^. 

The Counsel for the Respondents, when pressed hy^ 
■his diffi:ulty, had recourse tq,a theory that the pro- 
aecty was in the nature of an imparti6le*^«y, and 
ysfs, therefore, held by ^he elder to the exclusion of. 

I 

he junior branch of the faibily. But, to say nothing 
3f the absencp of any eVidenc^ of the existence of 
thvs sapposdQ tenure, and of its inconsintency with 
Lhe title sat up by Loll Singh in 1837, oow 

ptea,ded by--the Plaintiffs in this -suit, it is obvious 
.h;|t *th3ugri the theory mi|rht explain the enjoyment 
of. 'the property, by Tara Sigg^ in exclusion of Mohu/t 
J^in'gh* and afterWarcis ojt LoU Singh, it would afford 
po^^]pnatton whstev^' of its. enjoyment hy Tkofih- 
'ranee Maha* fCaoeg in exclusion of Cooft Sin^h onA 
For, by the- Hindoo law, LolT \( 
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the legitimate male heir^ of the great ancestor, 
have ti|keti tlie J?a/ on tt>e death of his uncle. ' Tarn 
to the exclusion of the ^idow, the property 
being assumed to^ be ancestral, and the family uor 
divided. In the c^ae^of Katama Natchier^ v. The 
cf Shitmgunga (g Moor»**s Ind.. App. jCase#, 
53 j)f It was admitted that this would have been the 
course of descent according to the 3 /If the 
properly had been ancestral. The rrason why in 
that case this Com.nittee, overruling the decision of 
the Court below foun led on the opinion of the^^Matiran 
Pundks, preferred the title of the daughter to that ol 
the nephew of the^la^t pos-sessor, was, that the 
ShilHigunga Rnj was the separate acquisition of * the 
deceased, and, thereforv?, passed according to the 
Canon whicti regulates the descent of separate ‘pro¬ 
perty, and not accordmr to that w lirh determines 
the surcessiotk to the joint or ancestral property of an 
undmded’lamily. 

The facts relating to the possession of the property 
having' now been detprminei, it may be convenient 
next to tlispose of the questions arising under the 
diftffeut Regulations of Limitation which were esp 
iBUich detraied at the BUr. Their Lordships are of 
opinion that no ground has been showq for the a;ppli- 
cation to (his suit of the statutory bar oir three' yeara 


under Act, No. XIH. of 1848. Ihe eperatton ol 
t^ai Act IS limited to Awards made by the Collector! 
under, the Regwlations VII. •of 182a, * IX. of* *1^25 
and IX. of 1833, which ^gave to the yevenue authori. 
Iks judkiat power tO de^rmine.cemin quedtietk'ol 
ppssess*oe a ^ other .matten^ with a tight 
%o the fd^oiar Guurts against their Awaids/Tlirf 
tight hf appeal is by» the Act ol 2848 sfldiQCteidjto 
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three years* ^Itnttation., But *ihe order for the 
mutation ol {vanfMs io the Re^Ist/}r m >«43. tr9 
alone it is important to apply the three y«ar>3* tsar dot'} 

* •not seem to be an Award of the same nature with those 

contemplated by the Act* Nos, their Lordships* 
^opinion, could the Award of the Collector conclude 
any of the q-nestion of title, a& distingui-hed from 
possession, which are raised in this suit. These, 
therefore, can otily be ^ifected by the i^oeral law of 
Limitation. The applicability of that law to the 
^present? case depends very tnuCh> upon the natitre -of 

, the title on^ which (he Plaiiitids are to- be taken to 

V 

rely. If they are to be taken tq sue^ as, the heirs of 
Thookranee Maka Kaoei', to* set aside a conveyance 
obtained from her by fraud, their right of action 
accrued at the date of the conveyance, and tf»cir suit 
was just withiA ef:en the twelve years’ limitation, ff 
they are to be taken sue as the neatt h^tm of her 
hu^and, to set aside a conveyance which, v^ether 
fraudulent or not, she, considered aS' a Hindoo widow, 
M-as incompetent to execute^ their ri^ht of* actiem' 
accrued at the date of her death, and this suit was d 

• fortiori within the legal'period of twelve yeara, • But^ 
in fro far as their title was’adverse (O' that of TJtook- 
rane£ Maha* Koaer — snd it ,is •diffiedit to treat the 
t*itle laid as not being of that naturet-<‘‘-43at facts proved 
touching Ber possession »lmw that the claim is 
noxious |p'the objection that it is barred by lapse of 
tr«kc« Tfte gcnefi^^ rule, that the possession ,of one 
,^Wibbr 9I a joint Hindoo iamily is the possession • of 
alf, does < not* aj^f^ly wlBsire Abe Clalniant has heeift 

»Ir latter case the possesaiafi > is 
adverse, and time will rati. The of Muhfreil 

V, Oyndutt^ ^^$4* * ' uindt 
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Mother V. Cheddtomnee Lotl\ 185^, iti the decismh^ 
of the judder Court of Agra for those years respec¬ 
tively,'^re instances ol the general rate,, and of the 
exception. ^ ‘ 

It is unnecessary^ howt^yer, invoke the Regulations- 
of Limitation if the Plaintiffs have faiired, as'their 
Lordships think they have failed' to establish the 
legitimacy of either Mohun Singh or ZjoU Singh. 
That is an objection fatal to their title, in whatever 
character they are taken to sue. It has been seen 
that the illegitimacy of these persons was ailfeged hy 
the Thookranee certainly as ekriv as, 1E37. Oral 
testimony of it, whatever that may be worth, has beeh 

_ I • 

given by the Appellant in this suit. The Plaintiffs 
have given no evidence of the . legitimacy of their 
ancestors. They seem to nest on certain vague states. 
ments and admissions in the earlier Rei'enue proceed- 
ings, loathe effect that £0// 5/^^^ was the grandson of 
t^he ^reat 'ancestor, and the heir of the Thookranee, 

C 

Thfc presumption of their illegitimacy is almbsit 
'irresistible. There is nothings to shovC^ why, if thCy 

t, i 

'were legitimate, Mohun Singh, and, aftei bis deafh^ 
Lollthingh^ did not share the * property with Tap€i 
Singh ; or why, on Tara Singh's death, LoU Singh 
did not Succeed^'to it." Qn the other hand^'the d^^volt*- 
tion of the property and all the facts proved concern^ 
in^ their exclusion, and the sole posises^on of the 
Thookranee in succession to her husband,are poft- 
sistentt with the hypothesis- that*" lh|y were legitimate; 
and, as illegitimate connectipns of' and -dependants-o|) 
" the family, Steomved, by of ‘their- under-tenase 

or otherwise, support and mainWtajnce, 
certain ext^t^Kcogfitzed as rfeiationsL .. ,4^. 
f The case - has^N^rith’erto been-' tteafce'd ilpdSi^, ih^ 



ON APPEAL FROM THE EAST INDIES. 

as^^imption, which the Plaintiffs seem* to, have made 
part of their case, that this family, though converted 
to Mahomedanism, is to be taken as still conforming* 
to the Hindoo laws and usages; hnd •that, conse¬ 
quently, the questipps of title raised m this cause ^ are 
to be* governed by Hindoo law. Their Lordships, 
however*, are far from admitting the correctness of that 
assumption. 

, This case is distinguishable from that of Abraham 
V. Abraham (9 Moore’s Ind, App. Cases, 195). There 
the parlies were native Christians, not having, as 
such, any law* of inheritance defined by Statute \ and . 
in the absence of one, this Committee .applied the law 
by which, as the evjdence proved, the articular 
family intended to be governed. But the written law 
of India has prescribed broadly that in questions of 
succession and* inheritance the Hindoo law is to be 
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applied to Hi ndoos, • and the Mahomedan to 

Mahomedans; and in the judgment delivered bj; 

Kingsdown, in Abraham v. Abraham^ p. 239* it 
is* said that ” this rule must be *understoo4 to refer to 
Hindoos and Mahomedans, not by birth merely, but by 
religion also.” The two casejs in W. H, Macnaghten^s . 
“ Prince, of Hindu Law,” Vol. II. pp, 131, 132, which 
deal with th^ dkso of converts tfrom the Hindoo to the 


Mahomedan faith, and rule that the heirs according 
fcp Hindoo law will take all the property which the 
dec'i^^ ba4 at the time his conversion, ace also 
authorities for the pGOppskion tliat the devolution .-of 
hi9-subsequently acquired'l>iK>perty is. to be governed 
by the. MAhtntiedan law. ^Herd there is nothing 
!^io^>cenqlfisty^,lty ,wh«ll^ or how the property Was 
.acquiretj ;'by the-great ancestorj^^^^Rferc was. qo 
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roaflict, as ip the cases jttst referred to, betweeCj Hfti- 
<ioo9 and Mahomedfms'^toitching the succession to 
him. * Whatever he had is admitted to ha^ee passed to 
hts descendants,*of whom a!l, Uke himself, were 
Mahomedans ; and it seems to be contrary to prin¬ 
ciple that, as .between them, the succession should 
be governed by any but Mahomedan law. Whether 
it is competent for a family converted from the Hindoo 
to the Mahomedan faith to retain for several genera¬ 
tions Hindoo usages and customs, and by virtue Of 
that retention to set up for itself a speciaf and cus¬ 
tomary law of inheritance, is a question wliich, so far 
as tb**ir Lordships^ are aware, has never been 
decided. It is not ab«?otutely necessary fpr the ’ 
determination of this appf-al to decide tliat ques¬ 
tion in the negative, and their ^Lordabips abstain 
from doing so. They musi, however, observe, that 
to cjjKir6| the grheral law, <if, indeed, the Maho- 
t fnedan law admits of such control, much stronger 
proof of special usages would be required than has 
been given .’n this case. 

The title advanced by the Respondents, the Plain-‘ 
tiffs in this suit, is tl,iat of Hindoo .heirs claimi g 
under a Hindoo title, and it is not necessary, there¬ 
fore, for their Lordships to give any" opinion upon 
the question bow the case would have stood if the 
Plaintiffs* title had been vested upbn the Miho- 
medan law; but as tbis viqw of the' eale put 
torw;j^rd by the tS^spondents’ in tGur^t of 

fija urgument/their J-ord&j^ipa -tnay obsWe tibat; ^it 
doe# not tpem to „them that the Flainfilfs* ease wonld 
b#ve any better undeV the hlshoitiecfiin^fcttt 

' under lot, Arcoriling to Mihomedan 
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if legitimate jvithin the wifle 
sense allowed fey that law to the term,* would have 
taken an equal share with Tara Singh in*tfe<' iqherit- 
•ajice of "the great ancestor” and^ Loli Singh, if* 
legitimate, would have succeeded to his father's sliare, 
and v^ouid algo,'*bh Tara Singh's death, have come 
in as *' residuary ” for a portion of lift uncle's share ; 
,and the prov^-d e'xclusion of Mohun Singh and of 
Loll Singh would raise as strong a presumption of 
tlieir spurious birth as ha*s been already shown to pre¬ 
vail agaj'ist the Plaintiff^ title, as rested up.m the 
Hindoo law. , 

The Plainl^ffs having thn.s failed to establish a title 

, to the property, their Lordships do no\ think it would 

be right to express a Ju'iicial opinion upon the validity 

^ of the sale to McH'a Ram. They will only Obbcrve 

that the principal ground .on which that transaction 

.was impeached by the Sadder Court entirely fails, 

Mr., Leith having fairly ad nitted that on the* evidence 

the Ourxingabad estate must be taken to have b^A* 

released by th^ Court of Wards long before thq dale 

of. the sale. It may al >o be doubted t/h^her sulB- 
* • . 

fiviit weight was given,to the proceedings before ^tlie 
Collector tn 10^43 th'45f The transaction is no^ 
impeached as ^a purchase obtaineid by «iadjtte inAuence 
• fos irfadequ^te consideration, but as oi>e by which the 
proper'y was obtained, under colour of a fictitious 
sale, for no consideraiioo at all. It seems ien- 
probabie flfiat * so grosft a fraud should have escaped 
. detsetfon on either*of the two local investigatioqs 
referred , • 

^ .Tjieir Lordships"' dec)s*on, hpwever, is tp be taken 
•to* proceed whbUy on the Ptlaintifi's fatk^to prove a 
title. property •; an the* Orjjei^^ich th<^ vrill 
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cooKcit 

apjJHJ OT/aiaww,' JtahS^ 

Gij^ V tfe tfwtee <rf tfy : ^i/iai 

•court,'dismissing, the *'“tLo«^ ’ 

that the cosls of this appeal be palrf by the Resgoft- 

• • • 

dentti. 



Nawab Sidhke Nuzur Ally Khan Appellant-, 

AND 

Rajah Ojoodhyaram Khan Respondent} 

\ 

On appeal from the High Court of Judicature at 
Fort William, in BengnL 

m 

17th, 19th, 8 e J. his was an appeal from two decrees of the High 
1866. ’ Cou|i^*of‘’k5eM^tf/, bearing date Vespectively the isf of 
A'declUof *863, and the 12th of January, 1864, made 

foreclosure 

by the * Present:, Members of' the Judicial CotumUUg,— 1 het Right 

preme Court Hon. the Lord Justice Knight Bruce, the Right Hon. the Lord* 

fiTteMUriy***' Justcce Turner, the Right Hon. Sir iames William Col vile, and the 

obtained. The Right Hon.'^Sir Edward Vaughan Williams. 

Assessor t—ThetRight .Hon. Sir Lawrence Peel, 
sold the mort- ' 

gaged estate 

to A , who iR enecution. of the decree of foreclosure, which he had 
also purchased, disposses^d the mortgagor. The mortgagor in l&iS 
filed a Bill in the Supreme Court to set aside the foreclosun^ decree, 
and to f^eem the mortgaged estate. A. was a party to that sii\2^ 
but, pendente lUe, having wilfully suffered the estate to fall into arreatf 
of Gbvernment revenue, entered into an agreement witn«il/., whereby 
it was agreed t^at df. > should bid for the estatr; when sold by auction 
at a sum less than its actual value. At thl^ Government sale M. 
purchased the estate Sefuemee, mA it was sumequently* usigned to 
other alienees, ^grtftpeee *, At the time of £be sale to if. the suit for re* 
demption by the Imortgagchr was pending,' and .the Oourt afterwards set 
aside the d^rce of fol^losffaK and thei^y< made thd estate*’ th the 
posaesaton of jit.,.unde| hi’i tmM,^om the niortgage.es, subject totl^« 
eqfiity redetnptkin 6t the mortgl]B^. A plaint in the nature pf a Vi 
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. fey . Jiistke and Mr. Justice 

a diylsiona} branch of that C^&urt, ' • \ 

Thfe iast of these decrees, which was nvadc on a 
* \ • • 
review of the former, affirmed it, with some slight 

va^ation^ Which it is unnecessary to tpecify. Tlie 

fiirst decree reversed the decision of the Zillah Court 

Mxdnapore^ ni,add in a suit in which the present 

l^espondent was the sole Plaintiff for redemption and 

possession brought by hiirf as Mortgagor against the 

several Defendants, who were, firstly, the represent 

tatlves of the original ^Mortgagees, Aushootosh Deh 

and Promotkunauth Deb^ respectively; secondly, 

the Receiver of tiie estate ©f Promoth'onattth Deb ; 

tliirdly, the Executors of* one John Compton Abbott^ 
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supplemental fsuit was filed in i860 by the Mortgagor In the Court of 
the District where the estate was situate, for possession consequent upon 
redemption, chaining generally the, whole tranjiaotion as between the 
Mortgagees, the puAkaser, and subsequent alienees,have been collu. 
sive and^ fraudulent. The Defendant denied collusion ot* fraud, and 
pleaded in bar first, the Act, No I of 1845. sec. 24, requiring the suit to 
be brought wkhtn one year of the Government sale; secondly, the genial , 
law of Limitations, Ben Reg. Ijy of 1793. sec. 14, the suit not having 
been brought within twelve years from the thne*when the cause of action 
accrued. Held by the Judicial Committee — 

Pirst, that the decrjie of tlie Supreme Court, setting aside the fore¬ 
closure, pfaced the possession of A upon the footing of a Mortgagee in 
possession; and that from that time his title and his possession were in 
privity with the mortgage title, and no longer constituted such an adverse 
possesSiop as could be plea^d Jn bar to the suit, under Ben, Reg. III. 
of 1799, sec. 14. 

Second, that as there had been a fraudulent sale, undenAct*, No. I. of 
i845,0by A , the mortgagees’ representative in possession, that Act did 
hot apply* so a . to defeat the Mortgagor’s equity of redemption, and that 
the sale was to be considered as a private sale, and impressed a ,J;rust on 
^ Aiesfistate which passqji under it. 

Held further, ^that as there was a fraudulent agifeement between the 
* Mortgagees’ representative in possession and the pur<;haser at the 
Gov^nmeht sale, both'yere estopped as against the Mortgagor, from 
\elying imon thn illegalit)'A>f their contract. 

The effect of a foreclosure decree^n the Supreme Court in a mortgage 
^ suit between Hindoc# is equivalent to a decrel establishing proprietaty 
ngbt in the Courts in the Mcfusail in a similajudhit. 

^By the procedure of the Courts in /lufid^he Courl s ate bound to pro¬ 
ceed According to to the facts allhge^finM plaint, and,not to refuse to* 
^ 4 ry issues of fact upon the mvttS, on the ground of the legal effect of 
^ the facts alleged in the plaint. 

• • 
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deceased ,*fouithly, one Alexander Arthur j fi Ihly, 
the 'Nawab Nasvm ; bixthly, the Executrix of a 
deceased Mahomedan servant of the Nawab Nazim ; 
and lastIy,«^ the Appe’Iant. The connection ot these 
parties rtspt c t!\'i !y'with- the redemption suit of the 
PUiniifl viill iipuic parthularly appear hereafter/ . ’ 
The deci-sion of tlie Judge of tlie Zillah Court-dis-* 
missed the suit of the Plaintiff, the now Respondent, 
‘with costs, upon ceuaia objections on points of law 
which in t'le opinion of the Jndge of the Court, in- 
tcrpo-'.ed a bar to the furth-r pro‘»ecution of the suit. 
The Plaintiff was not permitted to go iB^^o p*‘Oof of Irs 
case on the< merits. From tills decision the Plaintiff 
a.ppealed to the High Court ;,and that Court, ^differing 
in opinion from the Court below on the legal points 
^pon which it has proceeded, reversed the decision 
and remanded the suit for trial. ^Phe present appeal 


w^s'orought from that docinicn. 

The suit in the Zillah Court was brought lor re- 
ciemption and possession consequent on redemption 
of (Certain, valuable Estates, particularly described in 
the plaint, constituting the Plaintiff's ancestral Zemin -« 
dafy The title asserted 'was, that of a Mortgagor 
seelcing to redeem, against Mortgagees repre^sented by 
ilieir reprc.seidat'ves vn estate, and against subsequent 
^.alienees of the Zemindary taking subsequently to the 
Moitgagfcs, and, as the Plaintiff contended, taking 
derivatively from them, and subject bjs title ty 
redeem. * , ,* ■ 


r 


One of the points was, t whether the plaint Sufficiently 
connected the present Xppellafit, whom it Waled to 


e in pbfrstSMon of‘the property, with thaf iRO’’tga^e 
title crigibsjjl^ in tlie Mortgagees, the Debs^ so as to* 
show" a prtma^'*^cik case for including 'hina in this 
redemption suit, ‘ . 
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TMie" suit was stated %y the Resp^andent to he sup¬ 
plemental, m its nature and object, to the*oii^ the 
Supreme Court'for redemption of the same property, 
bjrqpght by the same Plaintiff agains| the two Debs 
originally, and by amendment against yokn Compton 
Abbott,^ It wa^ fuTfher urged by the R^'spondeht, 
that as s')me of the Defimdants against whom relief 
was asked in this *suit, viz , the parties above enume- 
.rated after Alexander M Arthur^ WTre not subject to 
tlfe j^irisdiction of the Supreme Court, the Plaint'ff 
had sued ig the Zillah Court of Midnapore by rea'^on 
of fh'at defect alone. 

The Plaintiff^ as the eldest son,^ was the head of 
^ -Hiffdoo family of distinction. A litigation had 
arisen between him and other members of his family, 
and to provide funds he had become A borrower 
from the Debs. , Their advances were secured by 
mortgages taken at different times, one of w^hich^ was 
stated to have been a Bengalee mortgage ; the* nal’ve 
of the others did not appear. The mortgagor and 
the Mortgagees; were Hindoos. The Mortgagees 
obtained on the 25th May^ ^^47, a decrde •of fore¬ 
closure in the Supreme Coyrt against the Mortgagor. 
This decree was irregularly obtained, ^and was subse¬ 
quently set aside^. Whilst this decree fcir foreclosure 
■was* in* forced viz., on the loffi of June^ *847, the 
Debs sold tl^e Zemindary to John Compton Abbott.* 
He, after his .purchase, in execution of the decree of 
foreclo’sare, ^which had aJso purchased, diapos'essed 
the HJaintiff. It did n&t appear that the Mortgagees^ 
had been ift possession. Tjfe contrary was to be 
inferred. The possession was first acquired^ whilst 
tBe fprecTosure ’decree was in force, by Abbot as 
owner, ani? fiot in- privity-with ihe^mortf^/tgf title.* 
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* The effect of a foreclosure ♦decree hi the Supreme * 
Court in a mortgage suit between Hindoos, is equVa- 
lent^lo a decree establishing proprietary right, in the 
Company's Courts, on similar suits on the like intr\i* 
ments. ' 

On the 2nd df jFedruary, 184^, the Plaintiff filed 
his Bill of Complaint on the equity side of the 
Supreme Court, to set aside this''forerlbsure decree/^ 
and to redeem the Zemindary, The Bill was origi¬ 
nally filed against the only ? but on its apip^ar- 

ing, by their answer, that they had sold to Abbott^ he 
was made a party to the suit. After he was made a 
party, and on the 15th of April, 184??, ht' entered into, 
an agreement* with ‘/t/‘which agreement was 
filed with the plaint, in the suit in app^l. This 
agreement,,after reciting that Abbott was well seiiied 
of or otherwise entitled .to the ^emindary, that the 
same was in arrear for revenue, and was advertised for 
s^^)fVrrears of revenue, pVoceeded to stipulate as 
between these two persons, that M* Arthur should 
purchaj-e the Zemindary for the sum of three lacs^^ 
in case .the estate di^ not sell for more at the revenue 
sale; that he would pay to the Government, i,f he 
should be declared the .purchaser, the - sum lor which 
the estate mijght he sold; and that he, would, within 
a certain lime after be should be dealared the,pur<» 

• chaser, and have obtained the usual certifkate of 
tide, pay to Abbott the d'ffercnde* between three 
lacs and the sum for jA'hicb the estate'^sltould bavh 
bee*n sold. At this time the suit of the Piaiqtiiff in 
' the Supreme Court for'getting aside the {prectlosure 
decree, and for^ redemption, 'Was pending. The 
Court, W its decree, dated'* the l 6 th of 
1852, set a*Sd(^he decree of fdre closure,* and thereby 
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.«made the Zemindary in the possession of Abbott^ 
under his title from the lyehs^ subject to the right of 
redemption ’by the Plaintiff * This right Vas ex- 
^ pressly declared by the judgment in the following 
passage “ We think, therefore,* that*there must be 

• some degree fof"*redemption ’against Abbott^ *who, if 

• the objections arising upon the fosm of Ihe record be 
’answered (wrhic^i objections the Court had overruled), 
can stand upon no better footing than the Debs^ 

' who«e title he purchassed/' 

The effect of lhii> judgment was to place the posses- 
"smnr of Abbott upon the footing of thitof a Mortgagee 
in possessAjn, and from that time his above declarewl 
title and his possess! m were fti privity with the mort 
gage title, and no .longer constituted an adverse 
possession. By the reversal of the irregular fore¬ 
closure decree,^ the Mortgagor was restored to his 
original and legal relation to the mortgage title. 

After' Abbott had»been made h party tc^*th^ jr^demp- 
tion suit, Promothonauth Deb^ one of the Dei^n- 
dants, died, and the suit was revived, and *other 
parties were made Defendants by a ,BiJl oT revivor 
and supplement. The personal representatives of 
Promotkonatith Deb were made parties, together with 
M* Arthur and one George Lindsay Young, and the 
, Neiwab JYazim and the representatives of Sauduck 
Ally Khan, out of the jurisdiction of the Court,,were 
also named %s Defendants. These parties were stated 
to Ji!ivitf been introduced ,as Defendants in consequence 
0 ^of "some discovesy which had been obtained by the 

• an5vw&r<s previously in. The agreement, •how¬ 

ever, betfveen* Abbott a*nd McArthur previously 
irfentioned,, of the 15th of April, 18*43, was then 

* wnknbyvn to the Plaintiff, Si,ad Defendants 
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wrrc made p arties uj^on allegations that af the sale 4 or** 
the arrears of« reVenu* referred to in the agreement, 
Artkftr h a dk* purchase cl Bename^ for Ahhott and the 
Debs^ and that they had sold to Sauduck Ally Khan^ , 

I * 

who had pirrcha.'^ed Benamee for the Nawab Nasim. 

It would swell the ‘narrative of the faets of -the case « 
which preceded the present suit to an unnecessary 
length, if the precedent litigation 'we.re followed 
minutely through all its stages. It will suffice to 
state that Sauduck Ally Kkad 2 lx\ 6. iht Nawab Nazim' 
did not appear to the Bill, and that, upon Arthur’s 
Answer coming in, and it appearing by it that he‘had 
conveyed to Sauduck Ally Khatty Benaniee, for the 
Nawab Naaim; Im wa!s dismissed from the suit, and 
a decree for redemption was made again«it the other 
parties who had appeated in the* suit. This decree 
bore date the 16th of Novembery 1852. ^ ^ 

That decree, together with the agreement of the 
15th of Aprily 1848,* and another document, were 
annexed by the Plaintiff to his plaint in the suit under 
appeal. The decree declared that the “ Plaintiff, as 
between'himsel/ and the Defendant in those suits, was 
entitled to redeem the mortgaged premises in the Bill , 
n\entioned, notwithstanding ^the said final foreclosure 
Order.” 'I he title to redeem was declared . as to all 
the mortgaged premises, and not simply a«. to these, 
w;hic|i could be recovered in that suit, thojigh the 
decree bound those only who were paftics to the 
_^uit at the time when it w^as ^pronounced, ‘anfl, at 
that time McArthur had ceased rev be a party * 1 

the suit. In a subsequent of the deMrree it 

was ordered that the Master should inquire and 
stale lo the‘Court what portion! of th^.mort^ged 

h'jrt krtlrl e!n/*ia tliM wal{'l^> r'miip infti 
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possession of John Compti>n JChbi>tt ,for arrears of 

Government .revenue, or othei*%vise, an^ to vviioin the 
same respectively had been sold; and if hS ehouki 
find that any had been so sold, *he was to take an 
account of all .pjoneys which •had been received by 
or 5 ome iiUo the hands of the , Defendant, John 
Compton Abbott ,any person or persons by his Order 
or for his use in respect of the purchase money arising 
from such sales, or of • the surplu^i proceeds of such 
Government sales, if any, or which, but for his or 
4 heir, wilful default, miglu have been received." This 
portion of.«the decree furnished one of the grounds oij 
which the Juilge of the Zillahif^o\\x\ proceeded in hU 
dismissal of the Plaintiff’s suit. 

The decree also .directed certain iiiquirie> in the 
Master's office; and in the clue prosecution of tho.se 
inquiries, Af Arthur was subsequently, on the i7lh 
of August, 1S54, examined befere the M<i<ler. This 
examuiation first disclosed to the Plaintiff the^exist- 
ence and contents of tlie agreement between Arthur 
•and Abbott 'of the 15th of "April, 1S48. WArthur s 
examination further disclosed that there was an agree- 
*ment between him Abbott, that the latter shou!^ 
suffer the revenue to fall into^rrear, in order that the 
estate mj^ht he sold lor«ar/ears ‘of revenue; and 
further, that lie, Abbott, should not bid for the estate^. 
M.^Arthur jejfcplained tnat Ids reason (or wishing Abbott 
n'qt t» 1^3’Wfis 10 prevent its going above the three lacs,^ 
' This discovery Jed to the institution of lhe»present 
suil.^* TJie plaint in this* suit was filed on the of 

May, i 860.* In the pla^it itnvas stated that posses- 
*sion iVds giyen to M"Arthur* under the certificate of 
title, Jfonstquent 43n the sale for of revenue, 

on ^the 1st of June, 1^48. was for posses- 
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sion consequei^t tipbn redemption. The relation to 
this suit<of th<^, several" parties who are above men¬ 
tioned to have been made Defendants to it, sufficiently 

• I 

appears by what has been already stated, except that 
the Defendant, Sidkje Nuzur Ally Khan, the Appel¬ 
lant, was described.as in possession, collusively with the 
Nawab Nazim. The Plaintiff in his plaint' alleged, 
with respect to ail the parties whose interests arose upon 
and after the sale for arrears cf revenue, that is from 
the Nawab Nazim inclusively dowm to and including 
the present Appellant, that they took frau lulently and 
cpUusively. Ii was objected for tlie App^’lant, that 
the plaint did not connect him with that charge of 
fraud and collusion, but the following words in, the 
plaint, viz.: ’'the collusive, fraudulent, and fictitious 
auction sale like a private sale,” evidently referred to 
that sale which the Plaintiff treated * as* the fraudu¬ 
lently in/:tcposed bar to his red^ption, vi^ , that at 
\vhich^;I/‘/l/'^/r«r was declared the purchaser, for in 
a subsequent part of the plaint that sale and the agree¬ 
ment Arthur'^ Abboit, of* the 15th of' 

April, 1848, were referred, to and the wjrds, “and 

I 

the subsequent transfers,” following on ^ the words 
“the collusive, fraudulent, and fictitious auction sale 
like a private sale,** plafnly^ m^'ant, as the sehs^ import^t, 
ajl these transfers between the parties whom the 
Plaintiff made, in person or by represantation, De- 
fendant-?, by derivation of title from the Napab%piftzm, 

and the (Words, “ being declared collusive,” imported . 

® * 

that( th«e Plaintiff ought byjxis suit to liay,e them . 
s6 declared. The repetition'of the‘words “private 
sHle,”c and the more formal conclusion, via., “ As ^e * 
sa^d sale tooKSiiL**ce in the mode described abo^e, so* 
it. cannot be view'eTrSiQ^thb light ,of a saile f>r arrefart 
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<3^ revenue, but is to be treated as .a private one,” tSS 6 . 
dearly marked on what legal gi;pund, whether, sound Nawab 

^ ♦ * StDHRtt 

or unsound, the Plaintiff meant to found his* title. Nuzub, 
*to redeem as against those of the Defendants whom AttnJKBAij^ 
‘his former decree in the Supreraev Court did not Rajah 
. reachf Th'eir* Lordships, therefore, were of opinion hvaram 
, th^t there was sufficient allegation in the plaint to 
r connect the A'ppellant with the charge of fraud and 

• collusion. 

The Plaintiff swore to the truth of his plaint, 

Tjie answers of the Defendants were taken. That 
^of the Appelant, in* the second and third articles, 
relied on the pendency of the isnit the Supreme 

• Couft, and on the Plaintiff’s right not being estab> 
li.'-hed’there. In the fourth article he relied on the 

.special law of Limitation, sec. 24, Act, No. 1 . of 1845, 

• and insisted that* as the suit was not brought within 

• one year, the sale coul(| not be set aside. In.tlse sixth 
he ’relied on the general Law of Limitation, sec^i4,^ 

Keg. III. of 1793. In the seventh he denied col- 

hvsion. The artswer of the Nawab Nazim raised the 

* • 

, same questions on the law of limitation of suits. He 
ol^ected further, in his Ihird article, that the Govern¬ 
ment should have been made a Defendant, the suit 
being to set' aside the revenue sihle. Tie denied the 
’ charges of fraud and collusion, and insisted that Jf 
the Plaintiff Jiqd been wronged he had his claim for 
damage! against Abbott and others. 

The’, Plaintiff s V<{keel was examined by the Court 
. as*fo the meaning of the* »laint and the nature of lh% 
fraud barged- That examination did not carry the 
^natter farther than the plaint itsfelf! • • 

> The fi|st an(! Second issues were law o* 

Limitation* as above stated. Th^f»*'^ffird related t< 
thd Grpyernment not b’eing a party, the suit being tc 

• • X—71 
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reverse the sale,. ‘ Tiie (ourth was on the effect ot 
the pe^idency of the, suit in the Supreme Court. The 
i,fifth related to the form of the plaint. 

The ZiLla^ Jud^e decided against the Plaintiff on' 
the fifbl; second, dhind, fourth, and fifth isaues ; the 
defe4.t of form to which the fifth issue related, he 
declared to be amendable ; but as^ he considered the 
suit to be barred on the other grounds of the limita¬ 
tion law, and the nature of t^c decree in the Supreme 
Court, he made <10 amendment. 

The High Court, on appeal, decided that tlie suit 
was not broui(iit to set aside the revenue ^^ale ; that it, 
was not barred jby effluxion of time; that the pendency 
of the suit in the Supren e Court, at the time of the 
institution of the above suit (afterwards in the High 
Court, which had been substituted for the Supreme , 
Court), and the decree given in that‘suit, were no 
bar toi^.hg prosecution of the claim. 

TTie Court further considered that M*Arthur ‘and 

% 

Aiihott could not allege their own wrong, and that 
a trm»t mi^ht be fixed on the estate^'of M'Arthur jn 
favour of the Appellant without disturbing the Govern- , 
inent sale; and with this dtsciaratioiuof the law they 
remanded the cause for trial. The present appeal was 
brought from this de^rep (a). ^ 

The Attorney-General v. (Sir R, Palmer^ Q. C 
and lyir. A. K. Stephenson^ (oj* iht; Appellant^ 
and 


Mr. /?<?//, Q. C., and Mr. Eetih^ for the Respoh- 

dent. \* ' • 

* 

it wa% argued :—* * • • , . a 

First, ui>bs:& the pleadings (i)*that the plaint (k>n- 

(a) See case, ante, p?^ 23 , on the application tO Stay proceedings 
• in the Court below, pending the appeal to England. 
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no distinct charge of fraud against the Ap¬ 
pellant or the other Defendants, and was, therefore, 
bad, under Ben, Reg. II. of 1805, sec. 3, and 
» Act, No. VIll. of 1859 sec. 26;,and ^(2) that he 
' could not be called upon to defend his title and 
possession^ OB'*"any general allegation of fraud ad con- 
t!^ined in the plaint, so as to connect him with the 
Mortgagees, the Debs^ and entitle the Respondent to 
make him a party to the redemption suit. 

Second, as to the operation of the Regulations of 
Limitations as a bar to the suit, that (r), if the state, 
^'m.ent in the plaint 'Was correct, that the Respondent 
was dispossessed from the 3rd pf October to the 5th 
•of •November^ *'847; and if that was to be taken as the 
date bf the accruing of the cause of action, more than 
twelve years had elapsed, or (2) if the cause of action 
accrued on the ^oth of May., 1848, when the certifi¬ 
cate of sale was granted to the Defendant, McArthur, 

• * * ' 

as •the auction purchaser of the Respondent’s !\pro- 

* perty, twelve years had equally elapsed, and, fhert^- 
fore, that the* suit was barre^ by Ben. Reg. JIF. of 
1793, sec.'^i4, Rajah Enayet Hossien v. SayhJ Ahmad 

^Resa {a) was referred to*on this point. ‘ 

Third, it was insisted that on the correct irtterpre- 
tation of the provisions of Act, No. f. of 1845, refating 
to safes by fiction for arrears of revenue, that art was 
intended, »ot only for protection of the revenue, but*to* 
give security to titles to purchasers at sucli auctions ; 
s^nd* to* ^rotecl the holdef of a title obtained at such 
aRwtiofi, or his assignee, from having their titjes 
questibnef^ in a fourt J Jc^tice, except Under the* 
^ circumstances mentioned in the •24th section, or, ^hat, 

* ah aff <jvent^,’the Mortgagor wafs bound ^ make ^{ood 

. * (u) 7 Moore’s Ind. App. C»f^^'238. • 
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t f 

to the purchaser/ a stranger, the purchase m'one^ 
//o^e V. Liddell («), Rorke v. Errington [b), Power v. 

I^orth V. Ansell (//), Bishop of Win'^ 
Chester v. Paine {^J. »> ' 

Fourth, that even, if there was fraud on the 

Mortgagor committed by Abbott and M'Arthur, Id . 

procuring a sale by auction for arrears of revenue , 
designedly incurred, and that the sale was a secret . • 

sale, the remedy was, under Act, No. I. of 1845, 3 * 

personal action for damages, and not for the relief 
sought by the plaint. 


17th March, 
1866. 


Judgment was reserved, and now deliverd'd by 
The Right fton. ^ir EDWARD V. Williams. 




After stating the above facts^ his Lordship pro¬ 
ceeded as follows ,— 

I 

Before entering upon the particular questions raised 
by j||):»is** appeal, it may be right to observe, that ,.the 
Cojirts inin disposing of the case, were bound' 
to proceed, as the High Court appeari^^ to have pro¬ 
ceeded, upoJT the facts alleged by the plaint, and upon 
the assumption* of the truth of those facts. When «a, 

' Plaintiff, on certain alleged facts, asks relief, and is 
unable to obtai^ a tr^ii of the facts, and a -hearing on 
the facts that he may establish, by reason ^ol the'con- * 
' cltision of law which the Judge forms on t^he case in 
its then condition, justice requires‘that. the Court 
‘ should proceed upon the ‘Plaintiff’s allegatr6ns.' 'The 
case must be determined as if it had arisen* or “a 
.demurrer to a pleading oK'to evidence Whei\j suc'ta, 


( 3 ) 7 'H. L. Casqs, 617. * 
(rf) s P. Will, 6ii i 


21 Beefvv 183- 
>0 H, L. 

(tf) II Ves. 
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procedure exists. Courts cannot be Justified in re¬ 
fusing' to allow causes to go to proof upon any, other 
assumption than that the facts alleged are capable of^ 
*p«roof, and are proved. This assumption ^of the truth 
’of the facts alleged must, however,,be limited to the 
cbnsideratibn •oT the legal effect of the facts alleged 
up^on the bars raised against the trial of those facts, 
and their Lordships, therefore, abstain from express¬ 
ing any opinion upon the points urged at the Bar, 
’which do not arise out of the Plaintiff’s pleadings 
and doouinentary proofs, or which, if they arise, are 
^liot necessary: to the decision of this appeal. Observa¬ 
tions were made by Mr. Leith upon the omissions in, 
and'' nature of, the answers put in by the Defendants 
to the ‘Respondent’s plaint; but their Lordships, for 
, the ’above reasons, do not think it right to refer to 
those observarionl. The a'nswers can only be looked 
at for the purpose of ascertaining, whether raise 
the" legal bars insisted on. Throughout the* folloD^ing 
observations their Lordships must be understood "to 
proceed upon a. hypothetipal oase of fraud, and to 
express no opinion on its truth or probability. 

• ‘The first has to the Plaintiff’s claim set up by.the 
Appellant was that of limitation of suit by effluxion 
of time. Thes first period of li/nitatidn insisted on 
by the Appellant was that under Act, No. I of 
sec. 24. 'Pliat ^objection necessarily supposed the suit 
to be br^lght to set aside the revenue sale; this 
remedy, however,, the *suit did not seek, but, ot-lying 
onfhe agreement of thcgisthof April^ antece¬ 

dent to .the sale, the Plainliffl claimed a right, as it * 
.were,, Iq confess and aavoid that* sale, by mi posing a 
iTiAt 01:^ the estafe, which passed under^iir The ques¬ 
tion, therefore, as to period c^^lunitation Is, whe- 

» 
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ther the Plaintiff f is we|l founded in claiming the ri^ht 
thus claimed by him, in 'effect whether the Plaintiff 
can treat tiie auction sale, as against those Defen* 
dants who rtly oivit, as a private sale. Before dealing 
with this point, however, it will be convenient to 
consider the other period of limitation* off which the 
Appellant relies as a bar, the general law of limita¬ 
tion of twelve years. As to this, it' is sufficient to 
observe that on the allegations in the plaint that bar 
cannot he set up; for the title and possession of the 
Defendants against whom the redemption I’s prayed 
by this suit, is expressly alleged to b^ founded on; 
fraud. This period, of limitation, therefore, may be 
laid out of the case ; and w^e come then to what* has 
appeared to their Lordships to be the real question 
in the case (the question to which we have above, 
referred), whether the Plaintiff cafi, in point of law, 
insist,^ notwithstanding the auction sale for arrears of 
rewDnue,‘that as against him, that sale ought to be 
‘ viewed as a private sale. The title to redeem in this 
suit <as against the partis subsequent to Abbott ,is 
rested on" that ground, and the case which Vhe Plaintiff, 
alleges by his plaint, and by the documentary priDo-f 
appended to it, is one'of fraud between Abbott and 
M*Arthur^ to* deprive, him of his title t6 redeem the 
Zemindary^ by means of a secret purchase of it be¬ 
tween them for three lacs of Rupefs, ‘Including a 
fraudulent device of a sale by auction ftjr arrears of 
revenue, such arrears to* be Sesignedly incurred. By* 
that agreement Abbott wovdd become directly fhlte- 
rested that the estate should sell for a low** price, 
since the« proceeds Would be subject to the M^rtgagor.< 
claim, ands4^ lower the price obtained at th(^ auction 
sale, the larger'She ‘^share would be which Abbott 
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WQuld* take of the three lacs. Parties to a secret 

• • 

fraud intend it to . be secret, and the price realized at 
the auction *sale would alone be known. * These, facts 

i 

^«d conclusions are directly taken .and derived from 
*the plaint, and the agreemei\|t oi the 15th April 
. ahnexed td ib,'‘^a'nd from McArthur's examination 
before the Supreme Court, which are all parts of the 
• Plaintiffs procfs. 

If these facts cannot be displaced, the agreement 
was undoubtedly a gross fraud on the Mortgagor, 
committed by both the actors, in it, viz., and 

'M'Arthur. But it was argued that even if this case 
were true, the remedy under the ^ct I. of 1845 was for 
damages only. This argument was in conformity to the 
opiniofl of the Zillah Judge. But it is to be ubaerved 
.that‘this argument assumes the very question under 
discussion, which* is, whether the Act extends to the 
present case. Mr. Justice Bayley^ thought t||jat the 
Acb >^as not designed to protect a fraudulent ^j^ur- 
*chaser. He put his deciaion on the ground thal^ tf 
n^an is not allowed by law tq take advanlage^of his 
own vvron'g ; and he treated the case of slich a pur- 
clmser as beycqid the ^^rotection intended to be gi^ven 
by the Act to-purchasers under an auction sale* 

No authority founded on the .deci^’ons of the late 

t * 

Company’s •Courts was referred to by the Judges of 
the High /Tourt, and none such has been quotid 
before ,{lf^ir Lordships on the argument of this 
appeal. The case is, hCFwevfir, not altogether new in 
India. . The question was considered in the decision 
o*f the Supremp Coyt in c.^use so often referred 
to, fo which this suk is alleged to be suf^lemental. 
Mjs Jud^ice Cdlvile, in that judgment whilst be 
deejares » Government sale tor arrears oi revenue to 
a title against all the with certain excep * 
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tions^ engrafts oi> that general rule this exceptich) 
that a fraudulent purchase at such auction sale by a 
Mortgagee vyUI not defeat the equity of redemption. 
*The subject is trjsated in Mr. Arthur Maepkerson!^ v 
Buok on Mortgages, ^at p. 91, who there quotes a 
prior' decision, Kelsali v. Freeman^ of the Supremfe 
Court to the' same effc'ct. The author, now a 

' r 

I * 

Judge of the High Court at Calcutta^ expresses a 
suniiat opinion, and as his Book is one well known 
and frequently consulted in India^ the decision under 
review cannot be regarded as unsettling a previously 
.settled state of the law, and as oraising jfor the first, 
time an exception to the general protection which 

f • 

this legislative title affords to purchasers. In Sup¬ 
port of this view we may refer lo other authorities. In 
the celebrated opinion of C. J. De Gi ey in the H6u&e 
of Lords, in The Duckes^' of Kin^stati's case («), 
he say|, “ But if it was a direct and decisive sentence 
upu^ the'point, and, as it stands, to be adinittedr as 
toQclusive evidence upon the Court, and not to be 
impeafhe-d from withiq,; yet, like all ftther acts of the 
highest jTidfcial authority, it is impeacliable from 
withjout; although it is not«permitted to show’th^t' 
'the Court was mistaken,' it may be showm that 
they were mbled.’I. "Fraud," his Lordship pro¬ 
ceeds to state, "is an extrinsic, collateral act, 

‘ which vitiates the most solemn proceedings* of Courts 
of justice. Lord Coke says, it avoids judicial 
acts, Ecclesiastical or Tehjpoml," The Chief J.ustic\5 
then proceeds to state that fines and recoveries 
1 may be avoded for cqvin M)y strangers, and gives 
Other iIIus|rations of Uie same^ principle. T^je cas% . 
of Collins K^Blantern (2 Wils. 341}'is an j^Uthoi^y 


(a) HowcH’s^Slate Trials,^Vol. 20, p. 544. 
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lift sb9w, if any were needed, that a Court wHI 
strip • off all disguises from a ease of fraud, and 
look at the transaction as it really is.* In Edition 
to these authorities, it may be observed that the 
principle embodying this distinction pervades the 
laur. • Under , sales in market overt, the purchaser 
‘acquired a title against all the world ; but this protec* 
tion did not extend to a fraudulent buyer who knew 
that the seller had no real authority to sell. If the 
thief who sold In market overt repurchased the 
article, «tlie defrauded owner could then assert his 
title against such raacquisition. See Viner*s Abr. tit. 

” Market (Tvert,** A i. In Bacon's Abr. tit. “ Fraud,” ’ 
p. ^68 {Gwillint &* DodtPs edition),* it is said, “ If 
goods* are sold in mafket overt by covin between two, 
on purpose to bar hiift that has right, this shall not 
bar him thereof.* 2 Inst. • 713, Cro, Eliz» 86.” The 
same principle applies to Bills of Exchange aqd other 
negotiable instruments, made or which bdcome^pay- 
able to bearer, and pass by delivery. • * 

^ Again, a title by estoppel Jis a well-known* title. 
The doctilne that a man cannot take advantage of 
hiis own wrong, as used and applied* by Mr« Justice 

• 

Bay ley to this title to redeem, is a correct applica¬ 
tion of thaft« doctrine, if the . facta support him. 
Assuming, *ds we must, the. agreement to be proved, 
was this ^le, as between Abbott and M*Arthur^ really ' 
meant tof be* a sale under the Revenue laws for arrears 

of revenue, or was it »devlce^part of the machinery, 

• * * • # * 

effect a fraud? Under a private coji* 

vcyande, in the sjate of ^he if^tle and of these parties, • 

the ’estate, if coriveye^ by Abbott to M'Arthur^ wquid 

bsiFe b^n redeemable by the Plaintiffy.- If the skle 

were intended to have been a real 5ale undenthe Re* 

X—72 


357 

MM# 

NaWAB 

SIUH8B 

Nuzuk 

• 

iflJIAlR 

OjUW>- 

HVABAIf 

KUAtli.' 



558 ’ 


CASKS l^ IMB PUnr CtJUWClL 




■■ipi, A / 


ItfAWAB 

Nuzpjt 
Atfvv KnAit 


J^ajaR 

OjpOD* 

HXA«AM 

Khah. 


venue Iaw5, what,would have been AHhtt’s intm*st ?. 
His estate v&oulH have been extinguishedi and aU that 
be, wo)|dd been entitled. to would have been a 

^Qitgagee’s interest in the surplus of the raoney^ 
r^aiiz'^d by tfie sale over the arrears. Would a real 
vender seek to re^duce that surplus? The^jrlce^was* 
a fixed sum, ol three lacs ; the parties contemplated a * 
sale under that sum by the auction proceeding ; and 
it ni^ be well to repeat that it was Abbott's interest 
to, cause, as far as he could cause it, that the auction 
pi%e should be, low, since, though the auclipii sale 
was public, his agreement W'as pot kuown to' the 
'Mortgagor. What, then, if the sale were** to be real, 
C'QuId be, the cdnsideration which McArthur was* to 
receive (or ti»C excels of the'three lacs over the 
auction price ? The estate, would* have passed to him 
fur the lesser sum. This suffices tp %hov^ that, as 
betweep them, the sale was meant to be under the 
iernis of fbe agreement in the dase that has happened, 
vu^iicn was a case contemplated by Abbott zi least. 
These jparties, therefore, are estopped ,or precluded 
by IheirJ acts from setting up, as againsf a third 
person*,* the Mortgagor, the object of Iheir fraud, and 
a stranger to the agreen^ent, the illegality of the 
agreement itself. The PlaiutifT is entjtltd to say, 
this agreement is iKe 'real contract. ^^I'wo dases 
\letdded by the House of Lords upon the effect of the 
Sale of Encumbered Estates Act lorv. 

’ a « * 

• Errin^ton (7 H. L* Cases, 617), and Po'hcer Beeve^ 
(to H.* L. Qd^es, 645), were referred to by the AppuK* 
JanVs Counsel, in support V, the ^appellant’s ‘case,*" 
but it is sufficient to^ay that these wfcre not cases' ot 
a fraudulent ^^e of the provisions of ah Actid Pa^- 
^Hameut jfut effecting a ,fraudule4it purpose. «They.do 
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^ • • 
rtot 3 jf>pear to their Lordships in any vay to affect 
the present jcase. * • ^ • 

The various questions that have been put* in the 
, course of the argument, of noticd, of knowledge, of 
purchase by an innocent principal •through a fraudu- 
. lent agent, need not here be answered. They do not 
atise on the facts before us. Those facts may not be 
the real facts. Any opinion expressed upon these 
, points would be not merely an obiter dictum, it would 
be by anticipation an opinion hazarded on supposed 
..facts,.and evidence, if the cause be still untried, 

» might be made to fit them. 

This decision proceeds ^entirdiy upon tl»e ground 
that, between these, parties, the sale must now be 
considered as a private sale. The decision has no 
application to interests derived under a real auction 
sale. The o{^nion of their Lordships upon this 

point disposes of thip first bar of iimUiRion by 
, effluxion of time under Act, No. i. of 1845. * ^ 

The questions remaining for consideration “are, 
'^^hether the pendency of the suit in ^the Stipreme 
Court, or the nature of the decree, or any dieting 
'under that deePee, preserlt a bar to the prosecutioi^ ©I 
the suit, which the decree under appeal has remanded 
for trial on facts. The meae {)enddhcy of the suit 
cannot operate as a bar, since tlie suit in the Zilta\ 
Court wa^ in^nded to be simply in furtherance of 
and stfp^lemjsntai to it. The nature of the decree ^ 
cfequi&es more consideration. Had that decree been 
one which could not bav^^een modified or varied •by 
further proceeding% in the Supreme Court itself, iif 
' the nature of supplemental shit on the new nuitter 
dilcove^d since the decree, the objection might Have 
been tenable, but the .law of *tl^ Court is otherwise. 
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* 'f. 

Had the NawaikSiXid the. parties Oefendauts subse-^ 
Nawab quent to.him been subject to- the jiueisdictioii of the 

' Nubvb l^prenfee Court, the relief which is now sought to he 

^*'*’^J 5 **«*^ obtained against <them m the Zillah Court might* 

, E^jah* h-ave been prosecuted by a further suit, in the nature 

MVAKAM of a supplemental suit, properly constituted in* the. 

Kmam. Supreme Court. The decree, as to the account sad 
the inquiries directed as to alienated lands, might 
upon the new facts have been .varied there, and the. 
same relief may be obtained in thjs suit. The 
I>efeadant in possessbn is charged in substince as 
Assignee of the mortgage, and* in tha^ character 
redemption is prayed ag^nst him. The relief Is 
subject to the same conditions and equities which 
would have attached to it in the Sqpreme Court. 

» 

ft would be unjust to exclude the relief by reason 
of mere personal exemptioii from tfie jurisdiction of 
the Supreme Court.. To rely this bar would be 
to pfarad an impediment against a suit instituted .'to 
remove it. The directicn to inquire as tb the 

alienated lauds, and Hie relief conse{]uent on that 
• * * 
inquir^^ are introduced fo** the benefit of the Mort¬ 
gagee! in case* the pledge should tirrii out to be ' 
Irrecoverable through tlie fault of the pledgee. 
Such relief in ' this *,ca^e is in the na(t|re of pom- 
pensation for a wrong. -If it be subsequently dis¬ 
covered that the pledge Can be restored.pi; Fecovered> 
^the Mbrtgdgor may waive that benefit, apd'Qmsequte 
his right as to the thing itself. * Lastly,r with reference^, 
to the dealing under the deciK^ it is Jo be .obiierve*(!N 
that the mere prosecution of ^ an Inquiry, especially 
undejp a mistaken impression, would not raise .a cash 
of election, or amount ,lo a waiver of a*" tort, ffhis 
all that 'the facts alleged disclose. They disclose 
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at the time of the decree,'tl'e’estate was sup¬ 
posed to be, irrecoverable, and-that th^ Court, in 
directing the inquiries which it directed, acted on 
^tlfat impression. They do not disclose what has been 
done in the way of satisfaction un\ier*the decree. The 
'case sieged Tn this suit is one of fragdulent misdeal- 

* ing with the property pledged. The case of Hope v. 
Liddell (21 Beav. 183), quoted by the Attorney- 
General, was not a caso of fraud. The observations 
of Lord St, Leonards, quoted by the Master of the 
Boils, jelate to a bon& Ude purchaser for value, and 
to the propex; mode of working out his equity against 
that ^of a Plaintiff whose property has-been alienated 

* by mistake. 

The facts in the case of Hope v. Liddell differ 
•widely from the alleged facts in the case under 
appeal; and the grounds on which that decision 
proceeded do not exisi in this case, as it^-ndw ap¬ 
pears. In the case of Hope v. Liddell, the origftlal^ 
Testator, Dr. Spencer^ devised the lands in dispute fo 
onte Thompson, a Trustee, on ceVtain trusts. , T^omp- 
devised all his estates by general .words, to hU 
sister, Grace Thompson. * Tlijs devise was erroneously 
supposed to , pass the trust estate, which really went 
-.by, descent {e'the heir-at-law of th’e Trustee,. One of 
the cestui ^ue trusts eontraefed to sell the estate tp 
the Defendant, * Liddell, Tlie sale was perfectly bond 
fide oq *l>fflh sides. The prjee was adequate, and Was 
pai4. if was paid* by the purchaser into the hand of 
the cesl^ui •gue ' trusts by direction of the supposed 
Trustee, Grace Thompson. Th*e purchaser was by 
ibe trusll deed./lot re((uir‘ed to* see to'tbe afiplicatibn 
ot fhe po^chase moneyThe Court said, that if Grace 
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Thompson had* really been the devisee in trusty as lire 
Was Supposed by at! to be, the transaction could not 
have been impeached. The defect was the vVant of 
the legal estate. * On the second question in the cause, 
the. Court found* that the children, the o^ects of tjic 
trust, had, wilh*fuH knowledge of all the circumstances' 
and of their rights, taken the purchase money* in * 
lieu of the land. In thi' case, however, at the time 
of the decree in the Supreme Court, it W’as supposed 
that the land was gone irredeemably. In that state 
of belief there could have been no matters between 

f 

which to choose. Afterwards, when it vras discovered 
that the auction skle had been contrived undqr the 
agreement of the 15th of April, 1848, a new .state of 
facts appeared. The matters ‘between which to, elect 
would then have been the land, and the full price'the* 
three lacs, not simply tiie auction price. Nothing 
appeal’s*.further dn the alleged facts, except that the 
, inquiry before the Master w^ent on ; but that it thiglU 
well do, subject to 6nal correction and due adjust¬ 
ment. Th<tre is no Aground, therefore, (pr applying 
the decision.of Hope v. Liddell as an authority^ to* 
gtArern this case in the pj-esent state of. the facts. 

The same cause which has induced their Lordships 
to refrain, in the earKer part of this jsidgtnent, ffoiil* 
expressing an opinion upon the law applicable to air 
unascertained state of facts, bperateif ^1?.^ here to 
induce reserve. Distincthons pray exist‘bet^vl^n claims '* 
of tlfis naJRire, founded on actual fraud by a cdml^a- 
tiim betwciCQ several wrSipft-doers, all liable/o make 
satisfaction up to ,onV, complete^ satisHaetioa for the 
mjutjr d^e, between whom‘there may beri«/^jwj 
no right to contribution, and , rehiedies founded on 
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SOi’ 


' cOBlrart, or converted by the choice of the sufferer 

into claims ex contractu : but, for the reasdns already 

0 0 ^ 

given, this snbject cannot now be pursifed fufllier* 

^Their Lordships will huipbly recommend to her 

JVIajesty that this appeal be dismissed witlf costs, 


Mudhun Mohun Doss, agent of the 
' firm of Dwarka Doss and 
. Mudhobun Doss 
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’ On appeal from the Sudifer Dewanny Adawlut, Norths 
Western Provinces^ A^ra, 

1 HE facts of |;hc case.arc fully stated in the 
judgment. 

The» suit was hroughf fora wrongful disti^ss, ^d in an action 

Present: Members of the yuitaal Committee, 

Hoa. the Lord Justice Knight Bruce, the Right Hon. the « Lord not precAudod 

Justice Turner,the Right Hon, Sir J.ames William* Colvile, and ffom^over- 

ing ordinary 

'the Right Hon. Sir Edwaid Vaughan Williams. , damages by^ 

'Assessor'! —The Right Hon. ^ir I^wrence Peel. * neason of his 

failing to 

prov^ the special damage laid, unless the <!pecial damage is the gist of 
the ar^on. • • 

plough a Plaintiff after a wrongful distress may have received per« 
mission to use his own property, he is neither boun^ ta Bccepi the 
pej^mission so accorded to him, nor if he does accept it, will h^lose 
his right of action In such case he is entitled, at feast, to a judgment 
«nommaL damages. 

^ »• On* appeal, thg appellate Court was of opinion, that*there was 
evidence from which the Court below ought to have awarded damages 
m respect of ^losses sustained by an illegal atts^^ment. As the whole 
evidence was before th^ appellate Court, it was h^ thsft there was no 
necessity to ^mit tile case.to/«rf»a for re-trial, and..the ^dicial Cnm- 
inittee* accdraingly assessed tbe^damages from'the tnaterhds before them.* 
The Plaintiff elatmed as ‘damages a lar.^ tom ^han the appellate 
8 Court •aavarded. No costs were given on the appeaL Held,, following 
^he practice of the Courts in India, that as the Plabitiff recovered a 
less, amount thanP he laid iiwhis plaint, his costsift the Court below were 
to be apportioned •to the aniojipt recovered, and' not to thi sum claimed. 



5^4 

• 

Modhuo 
KlbHUN 
. Posi 

4ioki;ir^Doss. 


, CASES IN THE PRIVY COUNCIL 

>ihe question was, whether the Appellant was entiled 
to an^j and' what amount of damages lor loss of or 
damage to Certain indigo cakes and stumps in a Fac^ 
tory belonging to Dwarka Doss, for whom the Ap-, 
pellant acte*d as Agent, in consequence of the illegal 
execution of a warrant, of attachment, issued by the 
Respondent, ufider a drcree in a suit brought against • 
third parties ; which warrant was subsequently by au 
Order of the Zillah Court of Mireapore, set aside, 
and the attachment withdrawn. 

The suit was instituted in the Civil Court of 


Mirzapote^ and the Sudder 4 tneen of that Court 
{Moulvi Khoorshyd AH Khan), by his judgment, dis¬ 
missed the suit, on the ground that the claim of the 
Appellant on account of the damage of the«indigo 
plants and stumps was unfounded ; that with respect to 
the indigo cakes, that though it was probable that some 
trifling loss was sustained owing to the warehouse 
bejpg locked up, yet that the doss was occasioned by 
ctl^e Appellant resisting the attachment; and further, 
that .eight maunds of indigo had not jbeen attached. 
The Sudddr Court at A^ra (present, Mesers. E. IV. 
Wylly and J.Lean) afnrmed that judgment. Hence 

c 

this appeal, <* 


The appeal was argued by 


The Attorney-General (Sif. R. Palmer, Q. C. 
and Mr. Leith, for the Appellant; and 

Mr. Forsyth, Q. C., ^and" Mr.. Pontifex, for the 

% 

. • Respondent. i ' 

For the Appellant it was insilted, that the atta<:h- 
mlutt nnd seizure were illegal, hnd haj ^ been| oa that;, 
ground withdrawn by a Court of competent^mithorhy ; 
that the amount, thefefore, claimed as dathages, ot' at 



« 
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•leAst some damages, ought to l:^ve been awarded 
■by the Court, first, for the deterioration* of the raaeu- 
factured articles , second, for loss of ^dfits bj; reason 
^ locking up the warehouse; and third, for the losk 

• of materials, independently of^ any prdof of special 
eiamgges •thereby, sustained, 'Baytiss v. Fishen (a), 

. ‘and that such rule is adopted by* the Courts in 
fndia, Manir. Ud Din v. Jai Sankar Sandial ( 6 ), 
Munneeooddeen Darogah v. Hurree Pershad Mundvl 

• (cj ; Mus^umat Sidhisree Debea v. Wise {d). 

On ihe other hand, the Respondent denied that 
' any damages had been sustained by the Appellant by 

• >the attachment and seizure, or if there had been any.,* 
^ tlial it was confined to the eight maunUs of indigo. 

ThSir Lordships* judgment having been reserved, 

, was now pronounced by 

Sir Jame% \V. Colvile. 


* iAS«. 
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G(tfcu^ Doss, 


i7tt> March! 
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Tlii. suit was brought to recover th^* damages 
, alleged to have been sustained by the nominal PTaig- 
tiff's employer, Dwarka Doss^ in consequence of an 
attachment made at the instince of the ^esp*ondent 
• as the bolder of a decree. 

Dwarka /?wr*and the* Respondent had confiieting* 
claims upop' an indigo Factory lying between the vil¬ 
lages of fjhieetah and Sir^wabur*, called in the 

record sometimes by the ohe and sometimes by the* 

0 ^ • * 

other, n^me* •This Factory, with three others, bd- 

longedtwo persons, n|imcd Ch^nder Churun and • 
EjssetKhund Neogky^ * 

• At ^the. beginning pf ye^r 1856 the Nepghy^^ 
wer^ indehtetl Mussumat *Opjnan Sfiondrpg, t^e 


7 iRpSh. ih* . 5 Ben Sud. Dew. Ad. Rep.a29 
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wife of TVftf Per^hun Bagjee, in the sum of' Ra 
I7j76i, partly for moneys advanced by her, and partly 
for moneys advanced by Dwarka Doss on her hus¬ 
band’s guarantee,, for the purpose of carrying on the 
Factories; and those advances were' secured by certain 
instruments of mortgage, dated the aoth. oU Jani/^ary^ 
1852, the 18th of April, 1S53, and the 1st of January^ 
1856. These securities embraced the* 'block of all 
the Factories, and their crops at least for the year 
1856-7. 

On the ist of yanuary, 1856, Mussumut^Ooman 
Soondree, by an instrument called a deed of re-mort* 
gage, assigned all her interest in the Factories, under 
the before-mentioned securities, to Dwarka Dose, in 
order to secure the sum of Rs. 9,761, being the balance 
then due in respect of his former advances, together 
with the future advances to be mad&.by him for carry¬ 
ing on the Factories. And it was thereby provided 
tba|^ he should take the Faetbries under his control 
management during the year 1263 Fuslee, or' 
f i 856 .Xi thereby giving him the first .Charge or lien 
rn the crop. ‘ ^ 

It does not ‘ very clearly appear whether under th's 
stipulation he took possession of the Factories; or, if 
he did so, hov^f long he continued in possession. But 

t • . 

on the 7th of yuly, 1859, be obtained a bteree ij» the 
*Ciiil Court of Benares against Mussumap Ooman 
Soondree and the Neoghys, for the sum' of Rs. 2'3,67'2, 
as then due to him uponp hia mortgage ; afid cnThe 
14th of the same month he and tHe Neoghys filedt In 
cCourt a petition bmbodying^tle terms of a cdmp\omise 
into whith' they bad fntered. The'cffcct 6f this^ns 
that Dwfrka ^Doss was to fUspend the esiecutic^ w''^i4,'h 
he had ^taken out.ufidpr the dieerVe for ^s%^.i3;672; 
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was (b advance further sums •lor nianufacturing indigO 
from the stu,mps • then on the ground; an(> was to 
have the disposal of all the indigo manufactured. 

1 the works were to be superintended Jt>y one Balg(h 
pind Boss Seifh, whom the Neoghys bad nominated 

• as their Agent for that purpose. The jrights of Dwarka 
BosSf under the execution for any balance that might 
remain to him after the sale of indigo, were expressly 

. reserved to him both against the Factories and against 
all the Defendants to his suit. This arrangement 
jwas carried out by placing a servant or Agent of 

* Dwarka Doss in charge of the Factories. 

Qa the day on which this instilment of compromise 
was ^led in the Betyires Court (the 15th of July^ 
1859), the Respondent obtained a decree in the Court 
of the Principal Sudder Ameen of Mirsapoor against 
the Neogkys for the sum of Rs. 764, alleged to be due 
tohipi upon a mortgage of the Puttee^ 

• datbd in Phagoon Budee ist Sumbut 1911 (dbii^ 

some time iu A, 0‘ Dwarka intervened 

fn this sujf as an objector, iifsisting that the Factory 
had been attached for money due to, him, and that 
the claim was fraudulent. , But the Principal Stedder. 
Ameen helcl that the objection could not be tried in 
tijat «uit, apd*was no bar to "the mak*ing of the usual 
decree in a suit based upon* a simple mortgage-bopd.« 
H« acc^rSingfy passed the ordinary decree against 
the* .rfefhndants (the^ Neogkys) and the mortgaged . 
prppdrty for the sam found'xiue. * 

* Th« Respondent took execution on this deci^e^ 
foriRs. S78. *ioa.* He first oblaiped an Order for the 
a^tachr^ent of i>olb th 4 Putteetak Factory and andther 
Factory’|(nown as the foorma Factory, with the appur¬ 
tenances of each, and of fifty mj^md^ of indigo alleged 
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•o 

to be at the (ot'meif, and of thirty maunds 
or thereabout^, alleged ‘to be at the latter Factory. 

I But "on the 17th of September he made a further 
application h> the Court, wherein he expressed hi$^ 
ISOttvL Doss, tQ abandon«the execution against the JSoormA^ 

Factory, and submitted a more detailed list of' the 
property at the Putteetuh Factory. • He limitted aiso^ 
the quantity of indigo to be attached at his suit to 
eight mamnds- The Order of .the Court was that the 
attachment should be limited to the property comprised 
in this last list. 

. On the 23rd of SepUmbef', the 'Ameen accompanied 
by two servants ..of the Respondent, who went to point 
out the property, proceeded to q,ttach the Factory and 
other property detailed in the application of the 17th 
of September. He made nn actual entry upon the 
landS| and took an inventory of the property attached. 
He coulh t not, however, complete the attachmenj: of 
l^e €ight mauw^i' of indigo by actual seizure. These, 
wefe part of a much larger quantity kepi iu a store- 

I • 

house, Vhich jvas under* lock and key , and the ser> 
vants of Dwarka Doss refufsed to give him access to 
.the storehouse. Or to remove*this lock.' In these cir* ‘ 

* m 

eumstances be put his own lock also upoij. the door, 
and retired, leaving* tv/o Peons in charge of, fhe 
•pi operty attache d* 

Tfa« Appellant, having heard of the «apj;)licji.tions 
for thte attachment, had qO the 22nd of September 
applied to^ stay it. But bs the Dusserak holiday^ 
diArbig which the Courts arvi, ^closed for some )yeeksf 
began ofi £be 24th, thi§ application, waih ordered to 
stand ovei^ until after’tlte .Vadatiou j ^ajid tli^ same 
cause prevented any further application touching llie 
actual attachraent. ^ ^' 


5^ 

1806 ^ 

‘Mttnnmu 
* MdiSou 
'^Doss. 

<• r. * 



• • 


ON APPEAL PR(tM THE EAST INDIE’S 

• / . * 

fn Ocioitr the Ameen^ Armed with a •Magistrate's 
Order^ and accompanied by a Blacksmiths went^o the 
storehouse for the purpose of breaking Dwarka Voss"$ * 
‘^ock, but appears to have desisted oA the threat of the 
people iiv charge of the Factory* to*quit the premises 
' if the “lock was hlroken, and to leave Jiiin responsible 
* iof all the indigo there. 

On the i>th of November^ these circumstances having 
hficn brought to the notice of tlie Principal Sudde^r 
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AmeeHf he passed an Order to the effect that if the 
Defendants to the Respondent’s suit, or their Agents, 
should fail ho appear in Court within a week, and . 
substantiate their objection to tlie opening of their 
lock, ^t should be broken, and the eight maunds of 
indigo b« forcibly attached. 

* On the same day he required the Respondent, as 
the decree-holder, to answer the Appellant’s objection 
of the^ 22ad of September within four days. • 

, On the 25 th of November^ the Ameen having ig 
the meantime received no Order to suspend the attafch- 
nfent of the indigo, proceeded, bnder the Qrder bf the 

• jjlfi of November^ to remove the lock, attached eight 
*maunds of indigo poinfed out to him by a servant of. 
the Respondent; and made two inventories, one of 

^ the oight i^^nds of indigo •atfached, the other of 
the property found in the stdrehouse, which was qot, 
attache,d.^l 3 wiiig, however, to some difficulty about 
'■ weighinf^the .indigo, all t^is property remained in the 
storehouse, apparently under the lock of the Amee^ty 
oc. in ^charge of his P^eo^sf until the 8th of December^ ^ 
whep the ei|jht. \naunds wefe ^finally weighed and 
remove(| to a ,ssparate ^iabe, and All the othdir contents 
of the sjiprehouse were left at the*disposal of Dwarka 
people. • ^ 
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On the j,2th * ot Dece^iber the AmeeH sub.iiiUed 
the C&urt a. further'^report of hfs proceedingSi and 
* statecf that be had, according to the Respondent's 
request, attached*no property belonging to the Factory.^ 
excqpt the eight* maunds of indigo. Thp objectiqn 
filed by the Appellant on the 22nd of September 
appears to have been thenceforward \:onfined to the§e; 
and it was finally disposed of by an Order oi the 3rd 
of January, i860, which, on the ground of the prc-, 
ferential claim ot Dwarka Doi^s, directed the release 

I 

of the eight maunds of indigo from attachment. 

Some difficulty iu carrying out this Order was* 
occasioned by the reffusal of Dwarka Dosds Agen,^s to 

f 

receive back this indigo, except on terms with, which 
the Ameen would not comply; but ultimately the 
eight maunds, and whatever else ^ had been under ‘ 
attachment, were, by Order of the Court, left at the 
disposiA *pf those Who were intpossession and 
l>f^he Factory ; and the Peons were withdrawn fron\ 
the premises on the 28th of February, x%fiO. 

Upon this stateinenf of admitted facts,^ it appeats 
clear to their. Lordships that Dwarka Dess had, by * 
realon of the attachment of* the 23rd* pf September, 
1859, and subsequent proceedings, sustained an injury, 
for which he was entltieti to claim substantial damage.s. ^ 
The attachment was wrongful and irregular. The 
right ot the Respondent, under his slecre^, yvas- to 
sell the Factory pledged to hipi, subject* to*ttli^ .rights 
of Ddmrka Doss under bis prior •mortgage. 
no right'^to invade or dist%r^ the possession fif tJbo 
prior Mortgagee by, placingupon‘the property, 
in 'order to attach the Factory*as a stop towards the* 
judicial, sale. Under .the procedure, as j/:' existed 
before 1859, this coold not l^ave been done. ^Thc 
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aMachment mifst have deen constn^ctive. But under fstfe. • 
the new Code of procedure, * which liad" come into 
force on the ist of July, 1859, the "proper course^ was 
tojssue and publish a written notice ^under the 235th * v. 
•nd «39th sections of Act, No.^ vill. of 1859. For 
the ac^uaf seizure the eight maunds of indigOy to 
.v^hich the execution was ultimately reduced, there was 
^even less justification. The manufactured indigo was 
not included in the Respondent’s mortgage. And 
lhat it was not part of the general property in the 
possessiop of the Neoghys^ that Dwarka Doss had 
or claimed a lien upon it, the Respondent had had 
^mple notice In his own suit, wherein Dwarka Doss 
^ had intervened as objector, and by* the proceedings of 
the i2tb of May, 1859, touching a distress for rent 


which has been put hi evidence in the cause. And 
*the* manner i^ i^hich this, wrongful attachment was 
^carried out, the placing by the Ameen of his lock 
upop the door, subjected Dwarka 'Dass to .fhc addi* 
tbionaT wrong of having the contents of the godown% 
to which u/tra the eight maunds of indigo the Re¬ 
spondent m^e no claim, taken out of his* control and 
*dopiinion from the 23rd of September .until the 8th 
ol December» It is idle to that his people odght 
IT the first instance to have given the Ameen access 
•to . th% god0»n, and delivered* the eight maunds of 
indigo, or tfjat they ought to have acted according 4 o 
the direcJiOjqis* M the Ameen concerning the use of 
the two *lock^, suppoiing • those directions to have 
bdeg given to the * Peons* The case cited hy Mr, 
Dkith , fcrorrt Bingham's |t/ports, shows that in»tbw 
country a’ plaintiff, in an action, for a trespass 0^ 
werj similar character, may, without proving speaal 
damage, recover s'ubsjtantial damages, Nor, can It 
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be' said that in thii| case there is no ei^idence t^e 
malicioos chaVac^er whicfi the plaint imputes to the 
trespass. * 

' The plaint in this case was filed on the 25th ,0^ 
Jiy&ruarff . tS 6 o. The damag^es claimed were all in' 
the nature of special damages, and consisted'’of. three 
items, viz, Rs. ¥4,000, on account of loss of 76, 
of indigo at Rs. 200 per mauKd; *'Rs. 5,545^ 
on account of indigo which it was alleged Dwarka 
Doss was prevented from manufacturing from indigrf' 
plants; and Rs. 2,250, on account of indigo which it 
was alleged he was prevented from manufacturing 
' from indigo stumps. 


Both the Cofirt kelow have found, and their Lord- , 
ships can see in the evidence nO sufficient grour.ds for 
disputing the justice of that finding, that the Plaintiff 
has failed to establish any claim, to dainage.s* in 
respect of indigo which, but for the wrongful attach-, 
ment, m*lght have*^ been manufactured from •‘either 
plants or stumps. The evidence shows pretty clearly 
that there had been no indigo plant ,to be manufac¬ 
tured, and Heaves it more than doubtful* whether all 
the stumps bad not been converted into indigo be{or,e 
•the* 23rd of Septembers, and whether, if any had 
then remained^ to Jhe used in the manufacture of 
indigo, the attachment*' would have prevented* them* 
* fft»m t^ipg so used. The two last items^ of damage 
may, therefore, be dismissed from consicferatidit^ * 

The claim however, to recover damages \hx loss on 
accottot of the manufactured indigo, was disposed/of 
, by the Coarts below in 1 different way. The*'Prin«* 
^ Sudde^ A’meen \vs\^ though the Plaintiff did 
probajblyii stated by the European* Indigcf* Eliots,^ 
auitain. some triflings loss, owing to t^ie* storehouse 
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fiAv^ng ^irtained locked up, tfcis w 4 fc .dae^ "to thte 
refusal of his Agen4: tO unlock • the doOr 'o 0 « the 
Ameen*s application, and that this resistance of a 
>g!ll process on theit part, joined VMth ajdisposition 
to break J:he peace, caused the k>ss,tO the Plaintiff." 
A9*d the Sudder iCburt considered that nO good prdof 
.had, been furnished that the Plaintiff’s Agents were 
*fjver prevented from having free access to the godown^ 
mt the purpose of turning and drying the indigO 
cakes; but that, on the other hand, the Plaintiff, in¬ 
stead of entering his objections in a legitimate way 
to the attachment of 4 he property, did, through his 
Agents, contumaciously obstruct the Ameen employed 
•to distrain. The learned Judges seem to rest the 
hrst of^iieir conclusions* partly On the ground that 
the Plaintiff ought not 10 have kept his lock on the 
.godowfi] partly «on« the evidence given by the Ameen 
of his instructions to the Peons to open hi^ lock, 
whenever the Plaintiff’s {feople opened theirs* •* 

Their Lordships think that neither Court h^s’^ 
assigned grounds which warrant the conclusion at 
^Whioh both '• have arrived. They have already ex¬ 
pressed their gpinion tjiat the attachment was 
wrongful. The. proposition frhat a man whose pos¬ 
session was ^^ongfully invaded gught^to have given 
"effect fo that* invasion, because it was made under 
colour of l^al process, by removing the locl^ of hh 
own ste^Quke* appears to them to be untenable. 
The *apguiti*ent * that thePlaiatiff ought to have entered 
hia*«bfe.ction in a *ldgitimate way is met by the*facts 
tl&t hefiad* already^ enterf<fan objection to the eaecu* 
iipji, and that, by‘ reason of the iclosing of JLhe Court 
during the D»^er«h vacation, be coiild neither 
bo that cbiection nor .make any further objef;tion |ol 
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J'i^. ^ IKc iacts-of ‘th 4 knieen until tlife holidays Were ovfer# 

’MVtfHi'jr A'giiin, t^ie 'ca^c Of 'Ba^iiss vyBrsher'(j Bln'gb., ^53), 

‘ali'eady Yefeff^d "Co, shdWs iihdt evtfh if'the rnstfuctioiSs 

• 4Wru?Dttis. given by the Ame^nto'ihe 

Were teally gi»^en' (as. to Which fhcte ;s a confllpt'of 
'evide'tice), the Plaintiff was neither bound to acdej^t 
the pei'miSsion to use his own property so accorded to « 
him ; nor. if 'he had accepted it, Would have lost 
rlgbt of action. It appeals, therefore, to their Lo^d* . 
‘^ips that the Plaintiff’s suit has been improperly 
dismissed with costs, and that he was,'at'the very 
least, etititled to a judgment for nominal damages. «(f 
it 'be importatit in 'India to check any tendency to 
resist the execution of legal process, it is hardly less 
important to maintain the principle that they who 
misuse legal pfoOeSs ai'e responsible (or the consc.< 
queiices of that misuse. - * 

Tti h^s 'been 'argued for the Respondent Chat the suit 
wvas properly dismissed, inasmuch as the'Appellant 
Was by tfie form of his plaint’limited to ihe three heads 
of*<epeCial damage therein laid, and, having' failed to 
p'ro 4 e liry such special damage, was predude'd'frotri < 
i;eroy'ering genera) damages for the trespass. ** ' 
*Their Lofdships, boWever, are of ^opinion, that there 
was eyfdenos in ^he action on which the Courts below ‘ 
mi'^ht ^bavc awarded .some damages on Account ot the**" 
loss sdkained hi respect of the mapufainored indigo. ' 
KOr are they' prepared to allow'that if,'^is had'iiot^ 
beep the case, the Plaintiff could bate recovered 
Mhing. Ibe ^ilaint have been more 'accd^tdy 
iraWn, tut, ‘ substantially, * H' seeks datoages {^enerdljr 
ifs ^cOnjiequent on .'the wropghll 'attachment ’’of*'the 
Haciory. ^he * principle ordinarily belied ^ to-actions« 
sf 'm/r is, *ibat 'the IPlaintiff* is never {irlCiv(ded fsom 
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•rec^verj^g oe^oary damages b|f rea^pn pt bj^ UMJing< 
to prpvp* tho spfsctal damage he, baa lajid, ^niess tiio 
special damage is, tlm gist of the option. an 

action, pt slap.dei; foie words actionable /iep; se, allien \|he 
t^afntii)^ lays special damages, and to.pyrove iti he 
ip neyertholea^' entitled to such damages as the jury; 
thinlc right to gjye him. It would bp otbecwise if the 
words wpre not actioaablo sc, In the present case 
giat of the action is not the special, damage, but the 
iiiibtw.^ul attachment ,* and the Plaintiff would not have 
been, precluded from recovering ordinary damages 
for^ that actionable wrong, even if be had wholly 
failed to prove,the special damage laid. 

'IJ'aking tins view of the case, their l^ordshtps feed 
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that it* is not desirable ^tp remit the cause lor thp 
assessment of damages, in /epfio, since no case has 
been, made for taking fresh evidence, and the. Judge 
below would ha^e boly those materials for a judge¬ 
ment which are now before their Lordships* , * 
Thdji;* have, therefore, determined to tske the courstm 
which W^a taken by this Committee in the case oh 
4 e J^retQfk v. (4 Moore’s^ P, C. Cases, 3a3), 

and to a$ses? the damages themselves. It ihust be 
cos^f^ssed that the Appellant has not giVen the best 
evidence that he could have given on this point. He 
might have proved for what the^ indigo had been sold,, 
'and'for what*V might have been sold if it had not 
been %ad had been sold at the propei; time/ 

however, all the circumstances of the case, 
the^r Lqrdsbips fed, |ust|hed In as s easiog the damage^ 
.at Son. . • , 

Th.efi* "Lordships faaye feit some difficulty about tbf 
cflsts of the Courts be taw,. and those of this^appeal^ 
Ac •costs, of .an avtioii in India, particularly thp 
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'stamp duties payable on the proceedings, dep^id a? 
I^UDHUN deat on the vaHue of the thing claimed. It m 

^DomT accordingly the practice of the* Courts in hidia^ when 

V. * a PiaintifI has recovered less than he has claimed, ta 

QoKin. t>x>8s. costs in the proportion which tJe ^ 

atpount recoveted ** bears to that which^vi/tis claimed. 

In the present case there are strong indications of .a 
bad feeling between the parties, "wHichj, if it pronlpted ' * 
the original attachment, has probably, on the other 
band, induced the AppeNant to swell his demand 
beyond all reasonable bounds. The evidence affords 
no grounds for a claim for damages amounting to 
the appealable sum of Rs. 10,000; and the amount 
actually recovered’ falls far short of that sum. Yet, 
unless the claim had been .thus unduly magnified, the 
Appellant could not have appealed to Her Majesty. 

In these circum.stauc6s, their Lordships thinl^thefy 
must direct the costs below to be apportioned accord- , 

i 

ing ^o^the ordinary course, of the Courts beljOW, and 
<Chat they ought not to give to either party tte co^ta 
*of this appeal. In making the apportionment, the 
Appellant, will, of cburse, receive credit for any 
which he rtia^ have paid under the decrees reversed. ‘‘ * 

• The Order, therefore, ^hich thelV Lordships will 
humbly recommend Her Majesty to make is, that the 
decrees both of the, Sudder Court of the Civ^l ^ 
Court of Mirzapoor ‘be reversed; that the Appel¬ 
lant be declared entitled to recover; to the 

amount of Rs. 500; that the cause. beV^nt pack tor* 
the. Sudder Court, with directions to enter j^idgrbent 
» for the Plaintiff for th^t sum, add to .deM w%h«the“ 
costs in both the Courts below according to the 
practice of those*Courts .in*like cases, an^ that 

party do bear his own costs of this appeal. • 

• • • . • 
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ACCOUNT.’ 

As an account ®f the mesne-profits 
and expenditure by Mortgagees in 
possession was unsatisfactory, an 
*a,^ccount, whether as incidental to 
the question of foreclosure, or re¬ 
demption oj^dered to be taken, as 
provided by B^n. Regs. XV. 
1793 , skc. II, and I. of 1798, 
sec. 3^ ZmU ^okool v. 

Goluek Chufider Dutf^ 1 

Hcld,^ <Ppon the construction of 
jec. II, Reg. XV. of 1 X 93 ," 

that th^production of accounts by 
a Mor^agee in possession seeking 
to £p(r^K>s8 cannot be called for 
. wh^* these is neither plea nor 
nroof that the ,usufruct had liqui- 
K. dated the principal and interest, 
and Where no deposit ^h€d been 
^ made to coVor the balance admitted 
. to Jiie due^ * 


The ^necessity for a Mortgagee in 
possession to produce bis accounts 
arises:— 

Fiist, when the Mortgagor has de- 
, posited the^pWncipal money, leav¬ 
ing the qti%stion c^mterest to be 
settled by an adjuslhient of the 
account. 

Secondl3r, when*the Mortgagor has 
deposited* all that he admits, or 
alleges, to be due ; and 
Thirdly, when ho p 1 eads*and under¬ 
takes to prove, that the whole of 
thetprincipal and interest has been 
liquidated by the usufruct of the 
mortgaged premisae. ^Forbes v, 
Atneeroonissa Begunt\ ... 340 

3. Where a Defendant refused to 
render accounts, and there was 
evidence of spoliation of the Bank¬ 
ing Books, the Couil charged him 
with the J principal sum for which, 
I he was ascountabje, v- ijh interest 
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Rt 1^3 c/ni per mensem in lien 
* of^the profits he failed to account 
for. \Rampershad Tt^ary ▼. 
Sheochurn Doss] * • •• 9 ««* 490 
« 

acknowledgment of* 

* * * DEBT. ^ 

A letter written by a debtor itj ^viiswer 
to a demand for payment o,f a*dcbt 
and interest, in wnich he promised 
to pay the debt by instalments, and 
Pegging to be let off payment of 
the interest, lean ample acknow¬ 
ledgment within section 4, of 
the Limitation of suits Act, No. 
XIV. of^ 1859, to take the case 
out of the operatiou of that A^.t, 
,[Shah Mukliun Lull xi, I^awab 
imtiazood Dowlah] ... 363 

• ADOPTION. 

By wic^ottrafter the death of a natural 
son, under a powe( given oy her 
husband in the lifeAsio of aucK 
natptal son^ ^^ussumat ^hoohun 
Moyee Deoia* v. Ram R^ishore 
^Aedarj Chopdhr^\ 279 

** Evw»NCia,*“ 5.' 

Hindoo Law," i.' 

ADVERSE POSSESSION.^ 

.Sipr^'I^^MiTanoN OP suits/' 3,6. 

‘ aVpbai^. 

|. Special leave to appeal was allowed, 
but steps were tahen to pro- 
aedutetlie appeal,* the sauie was 
dismisspd ^th ^Sts. 

Jifome V. Mi^ajoA Ahdocl 

59 


3. Leave to appeal granted ; buUan 
application made ex parte to stay 
the proceedings in the Chart 
below pending the appeal, refused. 

\^Rajak Perladh Sein v. Baboo 
Bhoodoo Singh] . 7g 

3. Special leave to appeal granted, 
notwithstanding that n^ a*|>plica* 
tion had been made for such leave 
to appeal to tpe Court below,. 
upon the allegation, that though 
the amount decreed was much 
under she appealable value, the 
original demand being necessarily 
limited by the jurisdiction of the 
Court in which the suit was origi¬ 
nally instituted, yet the subject 

^ matter at issue exceeded in value 
the appealable amount. [Mut^ 
sawmy Jagavara Yetiapa Nation v. 
Vencataswara YeUtd\ ee* 313 

4. It i» not necessary to appeal from , 

an Interlocutory Order which does 
not dispose of the cause. Such 
Order can he impeached on appeal, 
from the final decree. [Forbes vt 
Ameeroonissa Begum] ... 340 

5 A party is not hpund to appeal 
^om every Interlocutogr Order 
which is a step in the procedure 
that leads to a finale decred. It is 
opea on appeal from' such final 
decree to question an Interlocutory 

‘ Order. [Sheonath v. Jf^i^nath] 413 


APPEALABLE ,VAI^. 

Bee “ Pbactics/’ 7;^. 
• • * . * * 
ABBITEATIOV, ^EFERENCEe 
' B'T COURT TO. • • 

. ^Set "Award," i. 

• • * ■ . 
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ASSESSMENT OF RENT. * 

h defnaind for frrroar 8 *of fetit, at the 
rate 'fitted by Ben. Reg. XIX. of 

• 1793» sec. zo, should be preceded 
*by a suit for assessment of rent. 
iMuss'Untfit Chun 4 mbvllee'Debia^. 
Luckkea Debia Chtmdrain] 214 

• ASSETS. 

Gov^ernment compensation for aboli¬ 
tion of Pilgrims’ tax held to be 
assetsi and to be dividecf among 
the grantee's heirs. [Udharanie tn- 

^ derj^etKooar v. Mussumath Ismudh 
Koonwur^ ^ ... ... 329 

ATTACHMENT, 

• See "Damages.” 

AUCTION PURCHASER 
At Government sale for arrears of 
•revenue, power ofi>to cancel leases, 
or enhance rent, under Ben, Reg. 
Xl. of 1822, secs. 30, }2 and 33. 
[tfanee Surnomeyee v. Maharajah 
StUleesckunder Bahadoor'\ 123 

.S‘«“Teiojrk,” 2,3.4. , 

•-AWARD. 

■j.'No Poprer is vested in the Court 
oPthe CiTil fudge at ^ueingWf 
under the provisions'df secs. 312 
and 314 of the Code of Civil Pro- 
•cd&re of ^85^, 

which is in force in Ou'de,'to refer 
'.the deci^nwofr any issne raiaed in 
a suftdi^bitrators nominated'by 
. Court against the protest»f 
•cgne*of the parties.' • 
k An A^ard. founded on such a tftfer- 
ence, held on appeal not binding* 

• oif a Defendant and i^C 'aside, 
jis^thd parties •must either name , 
the 'Arbitrators *or consent to the 


m 

nominatibn of them by the Court. 
[Sheonatk v..R^)nnatki} ... 413 

2. Act, No. XIII, df 1848, IS limited 
to* Awards'made (fxy -Gollec^rs, 
under Ben, Regs. Vll. of imt} 
IX. of 1825, and IX. of 1833^ 
wnich gives the ‘jUvenue autho> 
ritiel judicial power to deteri^ine 
questions of possession, lyowala 
Buksh V. JBharutn Sing^ 511 

BOUNDARIES. 

See “TiTbE,” 1, * 3 . 

BURDWAN. 

Chakatan lands held Of thal Zemin* 
• • dary, nature of. 

See “Tenure,” i 
BYEiBIL-W’UFFA, 

See "Mortgage,” a, 

CANC]|LMENT. 

Of tenures oiPsub-Iea^^b}'auction 
purchasers at Governn^t sale for 
arrears of ^revenue, under Ben* 
Reg. XI. of i8s 2, secs. 30, Ja 
and 33. \Ranee Surnomoyee v. 
Maharaf'ah Sutteeschunder 
BAhadoof\ ... ••• 123 

See “ Tenure," 2, 3,4. 

*CHJ?KA:RAN LANDS. 
See “ Tenure,” *1. • • 

C H O W K E E D A R S, 
‘Right of appointing. • 

See “Tenure,” i. 

CDDEIOF tSIVIL FROCBDURS. 
(. 4 ct,*No;VIU., 1859, sect. 

* 3 w. 3145) 

See “ Award,'’.!. 
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COMMlSStONf 
Sei “ Intikest/^ t , 

t 

COMPRO^tlSE, 

Of suit. ^ 

See Razinamah." 

e 

If 

'CONDITIONAL SALE. 

5 -##"MoiitoagV »• 


construction. 

I. Of Ben. Reg. XXVI. of i 8 i 4 . 
«c. 10. cl. 3 . 

recording points. Uohun LM 
SooMv. Golmh Chmier fuU, \ 

• f.ChaUrm land, held not resum- 
aUe by Government as Tannan- 
^rv lands, under Reg. I. of 
1793, sec. 8 . cl. 4 - U^^tshen 
mokerjeev. The Collectdr of East 

••• / "** 

j. Of Act, No. XSyV. df 1837. 
vesting ir^e Agent of the Go- 

VernorofATurfm, judicial and re 
, cenue authority, within 

of 6rfl»v«««.con8tructi4)nof. iPaUla 
Saiakristmmn Pairulu ,v. Sree 
Nafoina Uandarat Devu ... 

A As ‘rules of limitation of suits 9 
and 14; and Circular Order, No.xo^ 
of i860, applying to the FrovincC 

of ^*''*‘* 

AHBeg^ . 

5. Of secs. S a«d 7 IBen. Regs. 
YT. l^f. of *7933 hnd sec. 41, VIU. 

*' 0 f i 793 » as enhancement of 
mxA.iRam Surneimsej> Maha- 
vajnh ^Sutteesehumder Roy, Boka- 
doerl . 

6 . Of‘Act, No. XVI. of i 8 s 3 i «• 4 . 
al to admission of special appeals 

ft 


bv the sw*!' Dwdmtt — _ 

Vijitff Baghmudd* 

Kfistnan Gopalaf V. 

yana Chetti] «• **\rt*lV 

7 Of sec. r6 of Ren. III. of 

1703, prohibiting Couj-ta‘ Mter- , 
taining new suits, the idelrits 0 
which have beep deterjnided before 
by a Court of competent jUnsdic- 

tion. 

Chamkr, v. mrro PerM 

Ckowderyl .. 

8 . Of sec.*. Act, No. ^tlX. f ** 43 , 
respecting .registration of deeds o 
mortgage, held to embrwie dwda ^ 
sale or gift. {Sreenayh S^- 
tharni V. SfmMittd Bnngopfdidl 

,.of &»• R««- 

with respect to redemption of » 
mortgage. [;8ri<9 v. 

rf^Thl' Limitati;;: of '^U-Act. 
No. XIV. of 185s *• 

Held not to apply » a suit 
i„ (Hd,. in . 8 «a. 

Lallv. Nawab Imitaefod Dowlak^ 

363 

II. Thd Court ^\.''Lwknifti> has nb 
pbwer under the provisions of 

Ind 314 of the Cod9 ftf Civil Pro- 
■' cedure (Act, No. ViH,. of iiS 9 ) 
force in Oudet to roter an issue to 

arbitrators nominated be the C^urt 

agsinst the protest 
perties, ISIumidk .. 


“ , oisti ■ ' 

, Costs of the -Keapondent ordSfrf 

ttbipAdontof^heanBltf^W^ 
by the APPcil»«f h. the Coufel 
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ami the balance to be«paid I 
to the Appellan(. Mon^ 

bebta v.Khajah Abddool Gunnee\ S9 
s. Upon a reversal of a decree of the 
Sudder Court, costs of the suit 
already paid by the Appellant 
ordered tg be*'refunded, and the 
Court belotv directed to deal with 
’ those costs, aitd all other costs, 
including; those of the appeal, ac- ! 
cording to the result of the inquiry. ' 
[Rajah Lelaiiund Sin»h, Hrihadoflr i 
V. ^aharapiU Moheshtu Stn^h^ ' 

Bahadoot'\ 8i ' 

Where a paitial “alteration was 
made by the Appellate Court in 
.the decree of the Couit below, as* 
t<jthe late of intere^jst awaided, 
but in other respegts the decree 
’ was confirmed, both parties were 
[ dnected to their own .costs of 
appeal. \Murtunjov Chucke^hutlY 
V, Cackrani^ ... ^ ... 229 

slight modification as to the rate | 
of interest, held not sufficient to 
deprive the. Respondent ol costs 
of appqjil \Lalla Bamcedhur v 
Komwiir Bnide^erre Duit Singhl 
• • • 454 

Directioiis-given in taxing rests to 
disallow«ill expenses occasioned by 
4he ins^t^Ton m the manuscript ol* 
unnecessary matters, f Tarakant 
Hannemee v, Puddomoney Dossee 

• / T . • • 476 

’6» Xhe«jJlaintiff claimed^ as damages 
H*larget sum thag the appellate 

• Oonrt awacded No cos^ were 
gi^ea *in the appeal, (leld, lol- 
^lowing the ipractice of the Courts^ 
•in f^dta, /hpt as thd plaintiff re- 

* covered a Jess ampunt than he liid 


« • 
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•iiuhis plaint, his costs in the ^ourt 
below ^vvere ^to he apportioned to 
the athount recovered, and not to 
the sum claimed. [JfMdhun Mahu/i 
*l 7 oss li. Gokul /}oss] .* 

*COUSl'OM OF* MERCHANTS 
* At Calcutta. 

% 

See “Principal and Agent,'* 

D VMAGES. 

In an action of toU^ the Plaintiff is 
not piecluded from lecovenng or¬ 
dinary damages by reason of hts 
taifing to prove the special damage 
laid, unless the special damage is 
the gist of the action. 

'Though a plaintiff after a wrongful 
distress may have received per¬ 
mission to use his own property, 

• he IS neither*bound to accept the 
permission so acccsjded to him, nor, 
if he does not aceje^ it, will he 
lose his light of aC'ion. In^such 
case he is entftlcd, at least, to a 
pidgment for nominal damages. 

On appeal, the appellate Court was 
nfttpiiiion, that there w*as evidence 
from which the Court below ought 
to iTave awarded damages iniespect 
of losses sustained by an illegal 
attachment. As rtie *wliole evi 
dunce was before the appellate 
Couit, it was held that^theie W'as 
no necessity tg remit the case to 
India re-trial, and the Judicial 
Committee accordiiigly|issessed the 
damages from the materials before • 
them. [Mudhun ^ahuu Dass v. 
Goku! Do%s^ . 563 

• X—75 
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•DKgENNlAL SETrLKMENJ* 
Fixed rent, anjen’or ,to. 

. 5 ># "TRNgirRK.” • 

• 

, ^ ' DECISIONS, c 

Observed uponj, overruled, &c. * 
I. The ease of Alt Ho&sein v. Badel 
Khan (rgth of May, i86ii. S D 
A., J^. W P.)t where it was held, 
that there is no difference to he 
made between the innocent pur¬ 
chaser and one tainted viith baud, 
<which had brought about an exe- 
ontKMi sale observed upon and dis¬ 
sented from. \_LaUa Bun&eedhur 
' V. Koonwur Bindfseree Dutt 

Stnghl . ...%54 

•a. Aiftahaw v. Abraham (9 Moore’s 
Ind. Ajsp. Cases, 195) distinguished 
from a case of a Hindoo family, 
converted to Mahomedamsm, but 
conforming for several generations 
to Hindoo customs and^usages, ic*' 
taming the Hjrdoo l^aw of inheri- 
tancOv [^^owaia^ Buksh v. JJharum 
^ ••• 5^1 

- PECKER HOLDER. 

Sff “ Mortgage,” i. * 

“ Possession.” 

DEPOSIT. • 

By Appeljant^ for costs of appeal. 

“Practice,” i. 

* DISTRESS. 

'Action for al)e|ed distress. 

S^e ^ Di^MAOES. ” 

DOUBTl^UL 1 ITLE. 

; ^ 0e “ Title,” i , 2 , 5. 


DOWER 

Deed of providing for an extiavagant 
sum ; the estate of the deceased 

husband was insufficient to pay 
the amount. Held that the Court 

•at Oudg had an equitable 4 fscre- 
tion in awarding a re.a9ona*b1e com¬ 
pensation between the heirs of the 
deceased husband aqd his widow. 
[Jl/uliah Do Alum Novoah Tajdar 
Bflhoa v.^ Mit»a Jehan Kudr 252 

Sr^r Mahomri>\n Law ” 
EJECTMENT. 

t 

See “ Title,” 2, f , 4. 
EQUITY OF REDEMP'IION. * 

• r 

See " Mortgage.” 

« 

« 

ESTo^pEj-. ; 

Where there xvas a fraudulent agree¬ 
ment bctv^en the mortgagee fn ^ 
possession and a purchaser at th«r 
I Government sale, both were es¬ 
topped as against •a mortgagor, 
from relying upon the illegality of 
their contract. '[Nawab Stdhee 
yuzur Ally Khan w. Rajah Ojood- 
hvamm Khan\ ... ‘ ... 540 

I* . EVIDENCE*, 

I 

1 

I. Id a question of disputed bound- 
daries, the onus prob^ndt l^s upon 
the Plaintiff to prov*e by.imigp'’en- . 
dent ^vide^ce bis right to rftcov^rt' 
But in circuiRstances held, that 
the n^ere failuie on .the plaintiff’s* 
part to»’suppoq,e the^ burthen* of 
, proof cast upon him, as to part of 
the lands cfaimed, \ya; uot conclu¬ 
sive as it would be in. ejectment, 
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anfl the case remitted to Indm for . *imimpp^ached evidence intd* con- 
fnrther >nguirie% \Raiah Lelt^ sideration, aed if satisfied, adm- 
nund Stngh, Bahadoor v Mahara- dicate *thereon. [Sevvaji V/Jaya 
fdh Moheshur Singh^ Bahiidoof\ 8i Raghunadha Valojt K^stnaH Gopa** 

. When false witnesses or forged lar wmCktuna Nayana Ck*tfi'] ^51* 
docuj^nents are produced to support 4» Although in India proceedings 
a«case, •suoh facts naturally create the presumption* in favour of the 
suspicion, but if the Appellate geftuineness of documentary evi- 

Court has to, ddal with a just case, dunce is very weak, yet the?e is no 

though foolishly and wickedly at- presumption in favour of forgery, 

tempted to be supported bv false Thus, when a long series of docu- 
evideiice, such circumstance will ments arc produced, shov^ing a 

not ||)i cjiidice the judgment on the reasonable oiigm of title nearly a 

merits, when the case IS siippoi ted century ago, a regular deduction 

by independent evidence. of that title, and a possession con- 

■0 ruled, when their Lordships were sistent with it, the evidence in 
satisfied from the evidence that an trinsic improbability must be verjr 
ancient tenure existed’, which was strong to countei balance the weight 
endeavoured to be supported by of such evidence. [WtS0 v. Bh»o, ’ 
a forged document and evidence Movee Dehta Chowdiainee\ 165 

\_Ranee Surmonmyee v Maharajah 5- a suit, which involved a dis- 
Sutteesichunder Roy, Bahadoor^ 123 puted question of fact as to an 

.,Suitby. 4 ,, to recovei real estate ‘alleged udojttion and the due 
in the possession of B , and of his execution *of a Wi^he Court m- 
predecessors, whose title had been India, disregarding ^er evidence, . 

unchallenged, for foity-lour yeais, leiied solely upon the evidenijp of 

on the ^tound that the estate was a witness examuied at the instance* 
mortgaged only by/i.’s ancestors, of the Oouit itself. The effect of 
and that and those* claiming the e^Mdence of his witness was to 
under him, were only usufructoiy show that at the time of the adop- 

mortgagees in possession. Held, tion and execution of the Will, the 

tljat the o^his prohandt was on A , alleged Testator was in a dying 

who could only succeed by athe state, and, although at times roused 

strung^ of his own title, and not to consciousness, waS, from*his en- 

by.riM^n soPthe weakness of B.'i feebled mind, incapable of under- 

Mtje. ,• , ^ ^ standingtheactshe wasrepresented 

f % party put in .CYidence in sup- to have performed : the Court be- 

port of his title, documents proved low, however, upon t^e evidence of 

toabe forged, but the qther evi- this witnes*, as to his testamentary 

0ence' adduced by him is not im- , capacity, con oborated,as it thought, • 

peached, the^ court, fn rejecting by a lettef of the* widow of the 

the fqrgedflocuinepts, will take the alleged Testator, recognizing the * 
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^dtption, und by her ac^uiescifig 
in the performsyice of certain 
funeral rights of her ^deceased 
husband 0y the supposed adopted 
^Hon^ pronounced both thet'idoplfon 
an(f the will to be valid. Uppn' 
appeal, held, t^iat although as a 
general ruJe, in a question of* fact, 
the Judaciai Committee were un¬ 
willing to disturb the judgment of 
the Court below, yet that as it vras 
the duty of the appellate Ooinl io 
weigh the evidence and piobabili- 
ties, aiul fromaii independent judg¬ 
ment, aiiil taking into consideration 
the evidence regarding the state 
^and capacity of the alleged adfopter * 
and Testator, they were ot opinion 
that the evidence relied upon was 
80 uftsaliidacLoiy, that ni ithci of 
the decrees of the Couits below 
could be supported, and reserved 
the same with costl. m\TayaJnmaitJ 
V. SushachaV^lSatker] .. 429 

EXECtJ'fORY DfiViSE. 

' “ HindoVLaw,” I. 

FIXED RENT. ■ 

^ c 

Of lands held anterior to Decennial 
• Settlement. 

• * 

See “ Tkm'm:," 2, 3, 4. 

• I*V)ReOLOSURE. 

1, The law under the Beng(tl Regu- I 
iations,rind practice of the native 
Courts, in kireclosure pioccedings, 
reviewed apd considered, Forbes 
V. Ameeftontssa Begwri\ ... 340 

3. The effect of a foreciosuie decree , 
in the Supieftie Court m a mort- I 
suit between Hindoos is 


eq|Uivalent to a decree establishing * 
^ proprietary right in the Courts- 
in the Mofusstl in a similar suit. 
[A^awab Stdhee Nuzur Ally Khatt: 

V, Rtytah Ojoodhyarmu Kkan\ 540- 
» See " Mortc.^ob.” ^ 

t * r 

FORGED DOCUMENT. 

A deed being impeached as being * 
torged on the face of it, the* case 
was dirjecied to stand over for the 
original docirment to be transmitted' 
from Iridta for inspection st the 
hearing of the appeal [^Ranee 
Surnotnoyee v. Maharefjah Sullee%- 
Chunder Roy, Bahadoor\ ... 123 

See “ Evidence,” 2, 3, 4 . * 

FRAUD. 

A Razmamdh to compiomise a suit, < 
and a Bond arising out ol the* 
same tiansaction, recognizing a. 
right to ^ine-fourth of a Talookf 
declared null and void, as havi^ 
been obtained by fraud and in¬ 
timidation by the manager of the 
Agent’s Court at G&ftjam, 'who- 
used his official character as a, 
pressure upon a Zemindar in 
di^ulties in that Distiict, toi 
effect from him thr execution 
of, such instrunxents. * {^Palldlm • 
BaiakrtsiHama Ralrulu v, Sree 
Raraina Matdaraz jV ^ ^Ot 

See “Guardian anj> . 

• • 

*^LiMn AHp&'OF suirs,” 6* « 

* ‘ 

FRAUDU|.ENT SAllE. * 

1,. A deed tainted by fraud, though. « 
registered, is not bo bn placed on^ 
the same fooFmg as a bond fide 



INDEX. 


tfSs 


deed. [Suenanlk BhuUacharjee 
v. JRamcoinul Gongopadya] * 320 
i Where thefe bad^een a fraudiileift 
sale, under Act, No. 1. of 1845, 
by A , the Mortgagee’s representa¬ 
tive in possession, that Act does not 
jippty ^ as to defeattheMoi tgngor^ 
equity of redemption, and that 
the sale is to ];)e considered as a 
private sale^ and impressed a trust 
on the estate which passed under 
It. • 

Held further, that as theie was a 
katidulent agreement between the 
Mortgagee’s repregentative in pos¬ 
session ‘and the purchaser at the 

j Government sale, both \vere estop¬ 
ped as against the Mortgagor, from 
'relying upon the illegality of their 

• contiact. IXawa^ Stdhee Nuzur 

Ally Khan v. Rajah Oyoodhyaram 
^Lhan^ ••• 54^ 

, Guardian Ago Ward.” , 

n 

G A N J A M, 

* District of. • 

Judicial powersofGovernmentAgent 
under Ac*^ No. XXI^. of 1839. 

See'^' J URisDiCTiON.’» 

G^^JERAL DAMAGES, 

* • • • * 

Pi oof of. . 

R “ Damages.” 

Guardian and ward. 

• • 

»In 1850, the gua^iian of a minor (his 
‘stepmother) by an I^rarfiamah, 
* among.other, things, charged the 
Minor's ancestral estate with ^he 
payment pf^Rs.27,’t)ocr in favour of 
Z., the amount ol hts alleged claim 


^against tiie estate, r^specting*whic^ 
aif apjieal was then pending, but to 
which estates he was bttnseif a 
debtor, undei^aking at the same 
|ime to prosecute cdf-tain claims, 
agaimlt 3 f., L. agreeing to udva^c^ 
•money for that purpose, and*to re- ^ 
sist certain claitn brought by M. 
against the Minot's estate. In 
• February^ i8St* havdig ol>- 
tained jndgment against the estate 
for Rs. 26,986, and taken out exe¬ 
cution thereon, the estate was 
advertised for sale on the 20th of 
that month To prevent the sale, 

L. advanced the amount of the 
Judgment debt, and on the 19th 
of that month commenced a SiUit 
against the guardian, in which he 
claimed the Rs. 26,986. the amount ’ 
advanced by him, and the Rs. 
^7,000 agreed to be paid him by 
the Ikrarn^mah, and the further 
sum of STk 1, S54i alleged to have 
been paid by the proceed¬ 

ing against •raking together 
Rs- 53 , 341 - .On the following ^y 
the i^gimrdian Hied a confession of 
judgment admitting the debt, hypo¬ 
thecating the Minor’s estate, and 
undertaking to pay the same by 
wistalmenls, with the exception of 
the Rs. 27,000, at six per cent. 
interest. The ,instaloients not 
being paid, Z., in 1853, took out 
execution on the judgment, and 
under the execution* put up the 
estate for sale, and becaipe the 
purchaser ihirosetf. On the Minor 
obtaining his majorJIy, he brought 
a suit •to set pside the sale, ifti- 
peaching the transaction as fraudu- 
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lent .»nd coHusively obtained by Z. 
^onihis late guardian. The Cofirts 
in /»tita set aside ithe sate upon 
the ground of fraMd* and decreed 
.the restituhon of the estate, witji 
^in^sn6 profits and damages, Subject 
to the repayment, by way of redact 
tion of the R$. 26,986 at five 
cent. Upon appeal, such decree 
affirmdB by the judicial committee; 
first, on the ground that the trans¬ 
action was fraudulen** and collusive, 
and prejudicial to the estate ot the 
Minor ; there being no evidence to 
show the necessity for the guardian 
obtaining the pecuniary assistance 
sought, or to justrfy her subnjit- 
tii^g to Z.’s extraordinary terms 
contained in the Ikrarnamah, by 
• allowing, without consuieration, his 
doubtfurclaim against the Minor’s 
estate, to which he really was a 
debtor himself ; and secondly, that 
who set up the charge, had 
failed to relieve himself of the 
.burden which '^ttv® Hindoo law cast 
upon ^in, of showing that he had, 
at^east, good ground for supposing 

that the transaction w'as lor the 

• 

benefit of the Miner’s estate. 

In setting aside the fkrarHamah and 
sale, interest was allowed Z. on 
the Rs. a6,ooo advanced by him, 
at the rate of six per <ent, con¬ 
tracted iti that instrument, m 
lieu of five percent awarded by the 
Suddet Cbuct. [Z^/4i Bunseedhitr 
V. Koonmar Btf$deseree JDuti Stngkl 

454 

HINIK )0 LAW. 

I. fn the yeai i8ti, G, bemi^child- 
less ea^uted'a deed of OHOomuUee 


puUro {t.e , of pel mission), by mhjcfi 
he*gave power to his wife, C, to 
•adopt a son. We atterw'ards has a 
son, by his wife, C. In 1819, 
two years after his soi\^’s birth, and 
while he was living, G. executed 
'the ' following instrument u — 

IS an Onoomutee pnttro to the fol¬ 
lowing purpoit—IJiior ^to the birth 
of a male child from your womb, I 
executed in your favour an Onoo- 
wuHee puftro on the subject of your 
receiving an adopted son. Sub^e- 
qucnlly, by the will of God,*ypu 
have given bwth to a male child. 
Still, having regard to the future, 

,I have again given you permission.. 
II, which God forbid, the male child 
of youi body* be non-existent, then 
you will adopt a son fiom my race • 
or from a different race, for the 
purpose’ of pel forming mine or your 
Srtidh and other rites, and tor the 
Sheba ol the' gods, and for the 
cession to the 'Lemindafy and other 
property, on which, il the adopted 
sonc be non-existent, which God 
forbid, then you shall, adcoiding 
to your pleasure, on failure ofoOne, 
adopt other sons in succession, to 
avoid the extinction of xXye^pmda , 
that dultaka son shall be entitled^ 
to peVform jonr and ray Srahh, &c., 
and of our ancestors.” B,, on 
coming of age, succeeded 
ancestral and other estate'of,nis^ 
father v^ho ^tiad djed. On 
death, childless, *his widow suc¬ 
ceeded as'^heir to her deceased lius-^.* 
band,* taking a vesfcjl interest in 
thli ' whole, oU his estate. Some 
time after death, C, fiis.moth'er, 
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exercised tlie powei given hei*i>y i 
the inslriiniejit of* 1819, adopt-*] 
ing a son to G. The Su^lder ' 
Dtwanny Court held, first, that the 
above instrument was of the nature 
of a testamentarjr disposition, and 
secondly, upon its construction, 
^that It created limitation on 
failure of male issue of the Testator, | 
in the lifetime of his wife, to the 
son to be adopted by her as a per- 
wnn. designata Upon appeal, such 
decree reversed, the Judicial Com- 
■ mittee holding ^ , j 

First, that the instrument was simply 
a permission to adopt a son, as in 
ttie absence of anv devise it could 
not Joe considered as of a*testamen¬ 
tary character. 

Secondly, that although a testamen- 

• tary power of <fisp?fsition byHihdoos 
in the Presidency of Bengal has 
Jieen established by th% decisions 
clothe ( ourts, yet the natuieand 
extent of such power, so far as le- 

^ lates to limitatlbns m tail male, oi* 

. executoiy ises, is not to be le- 
gulated 01 governed by any analogy 
to the law of J^nglnnd, winch Jaw 
applies to the wants of a state of 
society wiefely differing from tha^t 
.wlfich pDB^ail among Hindoos^in 
India. 

Third 1 y,tlAt,^s%n adopted son by the 
Hinflo^law takes by inheritance, 
Hhd*not*bv devisn, and :fs by "that 

• 

•• Jaw^ in the case of’irflieritance, the 
► person t<;> suce'eed must be th? heir 
of the. full owner^J?., the son wa* 

• life last full owner, anid h's wife* 
^su'cceeded af hfls death as his heir 
to hei ■\yduiiV’s estate ; ;^nd » 


5 « 7 . 

Fourfhlv,* cojisoquenJly, that the 
adoption^ by CP. under the Onoo~ 
rnuttee pnlfro, Was vqid, as the 
pc^wer was incapable of exect^ton. 

VVheiherT by the Hindoo la>vt (f. 
cAuld have restricted the interest 
of his son in his ancestral and 
other estate to a life inter^t, or 
could have limited it over, if his 
son B. left no issue male, or such 
issue male had failed, to an adopted 
son of his own—Quare'i IMus- 
sumat Bhoohun Moyee Dehia v. 
Ram Ktshore Acharj Gh<mdhry\ 

• 379 

j2. An^aclult brother, a member of a 
joint undivided Hindoo family, in* 
c(insequeni.,tt of disputes, separated 
fioiii th“ tainil}*. As no regular 
paitiiion nt the estate was made, 
the lands remained undivided, and 
each member tpok his share of the 
Tents Alter* a short separation, 
the brothel leturnedPf^the family, 
and it was by a deefl of flngsho- 
piittur, or settlement, agreed Aat * 
the acquisifions made by the elder 
brothex duringtbeseparation shou'd 
go into the joint TiinUs.* During 
the separation the elder brother 

• purchased a Putnee Talook. Held, 
that the leunion of the brother 
to the family remitted htm^tohis 
tormei status, as a member of a 
joint Hindoo family, and,that he 
was entitled to.share in the pur¬ 
chase, as it must be jpresumed to 
have been made oui ofth^ funds of 
the )Oint estate. 

Vhe presumption of Hindoo law is, 
that the pioperty not shown to 
be separate is, joint, and the onus 
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prohan^i Ue«ou the party claiming 
it as separately a&jniretlf, IPrun- 
itishen Paid Ckomdrv v. Mothoo- 
raft^kun Paul Cktmdry^ ... 403 

' Ifi, one of five brothers, coo- | 
^tituting an ^undivided Hindoo 
Tsmily, but having no ancestral 
estate, acquired personal property 
with which, with the aid of his 
brothers, he established and carried 
on a banking business at five dif¬ 
ferent places. Suen circumstances, 
under the genet al principles of 
Hindoo law, held to constitute a 
joint fanvily property in which the 
brothers were entitled to share. 
The burden of proof that such was 
only an ordinaly partnership, and 
not jointly acquired family pro¬ 
perty, lies on the party claiming it 
to have been separately acquired. 
Otdinary co-paitner^hip property is 
not subject to the rfile of Hindo*o 
Law, wbicl^twXcludes a widow fiom 
the succession at her husband’s 
• d^th to a share of the joint pro¬ 
perty of an undivided family. 
\_Ramper<ikad leUHirry v. Shqechurn 
Doss\ . ... 49 ® 

4. 'the general rule, that possession 
of one tnember of a joint Hindoo* 
family is the possession of all other 
members, dees not apply where the 
party claiming has been clearly 
excluded from the family, fyowala 
JSuish V. Dharam Stngh\ ... 511 

‘injunction. 

To rest!sin Lessor receiving rents 
See" Lk^‘>e” 


'■ lNTER»tST. 

r 

I. Bran agreement between Princi* 
pat and Agents, zo per eenK was 
to be allowed as* commission. The 
^ Sudder Court, under Aot, No. 
XXXI 1 . of 1839, allowed la per 
cent per annum from the date of 
the suit, on the amount found due 
to the Agents : such rate of inte- 
lest di<'allowed on appeal, as that 
Act does not apply to an agreement 
between parties regulating the 
amount ol interest. [^Alurtnnjoy 
ChuckethuUv v. Cflckrrne'\ .. 229 

a. In setting aside an fkrarnamah 
and sale, interest was allowed to 9 ^. 
on Ks. 26,000, advanced by h'm at 
the rate of six per cent , contracted 
for in that instrument, in lieu of, 
five^^r cent. a\VS{rdCd by the Sud 
der Court. \Lalla Bunseedhur 
V. Koonwur Btndeseree Dutt Stn^rk,^ 

4S4 

3. Interest at 12 pet cent, per men- 
ysem charged in ‘iieu of profits, 
which a party failed to account for.. 
\Rainpershad Tewarry v. Skeochurn 

* 490 

IN 1 ERLOCUT JRY gRDER. 

■» Appeal frotp. 

’ See “ Appeal,” 4, 5. 

INTIMIDA^TIOr^ 

Fraud and pressure GbvLrnment 
Offiber td induce a party to execute 
deed. • 

Li * 

, ‘‘Fr.ujd.” 

• ♦ e 

. JOINDER 

Of parties. • ' , 

. See^" 4^^; 


V 
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JOINT HINDOO FAMILY. 
See “ HifJDOO Law,” 2, 3, 4. * 

JUDICIAL SALE. 

S*e "Guardian and Ward ” • 
"Mortgage/* i. 

" PoSgEsSlON.” 

JURISDICTION 

In the District of Ganjam, situate in 
a remote part of the Presidency of 
J^admSf the administration of jus> 
tice 4 s by the Act of the Legisla¬ 
tive Council of India, No. XXIV^ 
• of 1839, vested in an Officer called 
"fl'he Agent of the Governor of 
Madras,” who exercises both judi¬ 
cial and revenue authority within 
the District? The Court* there 
established is not subject to the 
% Madras Regulations applicable to 
Hhe ordinary Tribunals. In these 
circumstances it was held that it 
was not to be expected that t^je 
proceedings before such a Court 
should be conducted with all the 
attention to •technical rtiles ob¬ 
served in the Regular Courts in 
Madras ; ^jd, therefore, that it ^ 
ifas suffictent if the proceedings 
had been such, in point ot fdf-m, 
as to ^bj[e^each party fairly to 
. brihg^ forward and establish his 
6ase, *and the decision oS the 
^A^ent consistent* with law and jus¬ 
tice.* \J^akala Balakrtsinanm Pa- 
trulu , V. Sr^e Netraina Mardarg,z 
'Oevu\ ... ’ ... ^ ... 6p I 

• See • Practice," 8.’ 


LACHES. 

. See "Tractice,” 8. 
LEASE. ’ 

A., the lessee for a term of a Xet^in- 
dary, brought a suit against B., the 
lessor, to prevent B. interfering 
^with his possession, which he had 
under the lease granted to him 
hy B, in consideration of certain 
pecuniary advances made by him 
to B. The relief sought was, in 
effect, an injunction to restrain B. 
from collecting the revenue of the 
Zemtndary. The deferite set up 
hymB. in his answer was, in sub¬ 
stance, that the lease was an exe¬ 
cutory contract, and, being without 
consideration, could not*be en¬ 
forced ; and was moreover void for 
- maintenance, by reason of a subse- 
^ quent agre«»ent for the advance 
of a sura*of money to carry on 
a suit, which agrel^nt had not 
been carried out. ‘The fudge of 
the Civil CourS adopted (his ^ewy 
and held ‘the lease void. The 
High, Court of Madras, on appeal, 
treated the case as a spit for spe¬ 
cific performance, and decreed exe¬ 
cution of the lease. Upon appeal, 
the Judicial Committee sustained 
the decree as to possession under 
the lease ; but as it appeared from 
the evidence questionable whether 
the transaction in respect of the 
tease did not really operate only as 
a loan, and as a rij^ht to redeem 
might exist, the affirrfiance was 
made witl^ a declaratirm, that it 
was to be without prejudice to the. 
X—76 
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cla^ (if any) of B, to tvbicfi he 
might be entiHefi, aii<^ to any 
question 'c^icb mi^ht be laised as 
to the amount actually advanced 
by rti. to B. {Kamala ifatcken v. 
Pitchacootty Chetty\ ». 386 

S»e “Limitation 01 suits, “.3. 


Tenure,” 2. 

LEX LOCI 

Of the Province of Oude 
See “OUBE.” 


LIFE ESTATE. 

Whether by Hindoo law a Testator 
can restrict his son to a life estate 
in the ancestral property, or limit 
it over ? ^^Mussumat Bhoobum 
Moyee Debia v. Ktshore 

Aeharj Chowdkrv] ... ••• 279 


LlMITATlQN 

By Will of e^le rrf -a Hindoo in tail 
snale. 

- ft . 

See “Hinooo Law,'* i. 

n 

LIMITATION OF bUlTS. 

I. By sec. <i of the Limitation Rules 
for the guidance of Civil Courts in 
Ottde, as explained by the Cu-tiilar 
Order of the Judicial Commis¬ 
sioner, *'N6. 164 of i860, the limi¬ 
tation of suits is fixed for three 
years in,“ suits for money lent for 
a fixed period, or fqr interest pay¬ 
able on a specified date, or dates, 
or for breach of contract, unless 
there is a written engagement 
or contract, and wherfc Registry 
* 08 ices existed at the lime suchi 


engagement was registered, with III 
■^six months of its date” That 
section held not to apply in the 
case Of a Bond executed in 1855, 
before the ani}e.xation of Oude^ 

^ when there was no Regis^y*at the 
place it was made, and sued for 
in i860, such transaction falling r 
within section 14 of that Citcular 
Order, where the period of limita¬ 
tion is, six years for “ all suits on 
I Bonds registered within six months 
of their date, or on Bonds formally 
attested when there was no means 

r 

of registry, and all ot^ier suits for 
which no oth^er limitation is ex¬ 
pressly piovide by these rules 
and a deerVse of the Judicial Com¬ 
missioner of Oude. holding that a 
suit on the Bond was barred by , 
the three yearst'limitation, pro-* 
vided by section 9 of the rules, 
reversed appeal. , ^ 

Queere, whether the rule of limitrr- 
tion, as a bar to the suit, can be 
entertained without«being pleaded. 
\S4ilig-tam V. Mtrza Aenff AU Beg'] 

II4 

2. A sale took place^’In 183^. Pos¬ 
session of the Mouzakh was taken 
from the purchase m *1841, who 
' shortly afterwards died,, leaving a 
widow, who under a power from 
her deceased husband, adopted an 
infant son. In 1853 Vhe inst;^tuted 
a suif for the recovery *<.f tjie- 
Moueaks. He}j!l,.that the death* of 
the |:pirchaser and minority of the*^ 

I heir tool^ the case out of the Ben, 
F^eg. of Limitation, ,ill. of 1793- 
l^Wise V. Bhoohun ^ H^oyee Debta 
Chowdratnee] , . 165 
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3 .By a Poikih, in the nature of a 
lease in perpetuity, granted bji an 


ancestor of A,^ in ^he year 1796, t(^ 
the ancestor of of a piece of 
land, B. and his heirs were to 
enjoy a house built thereon, in 
consideration of setting up an idol* 
in the hduse, without payment of 
rent. Upwards of sixty years 
^ after the date of •this grant, during 
which period the idol remained and 
its worship uninterruptedly con¬ 
tinued, no rent having Been paid 
by the grantee or his heirs, A., 

^ ^ without (any demand for rent, or 
bringing a suit for assessment of 
the proper1;y, brought a suit against 
to recover six years’ arrears of 
rent for the house, the rate 
fixed by Ben Reg. XIX. of 1795, 
sec. 10 Held, reversing the decree 

* of the Sudd^ Qourt, that B., and 

* those under whom she claimed, 
having been in undisturbed posses- 

*sit>n, and the cause of action having 
Arisen sixty years befoie the insti¬ 
tution of the suit, such suit was 

• haired by cl* 3, sec. 3, of Bea, 

• Reg. II. of 1805. 

• Held fui^her, t^at while tlyit clause 

takes away the cognizance by ,any 
Court in I^engal of a suit, if the 
cause of aclaoh should have arisen 

• sixty yeaft"* before the institution 
of the suit, it distinguishes between 

. the effj^t of* the twelve years’ 
•hmitafjiim and that of sixty years, 

. by‘precluding all inquify intb any 
’•giurigmal defect in ftie title under 

• whiph the possession for the latter 
period. obtains, aifd madS it, in 

* effect, unavailing to sho«r t.hat the* 


possession of A. conSmenced aindet 
d grant^ made null and void bja the 
Regulation of j793. 

Whether* the twelve years* limita¬ 
tion provided by the B^n. Reg, II. . 
s&c. r, of 1805, can be* held ^ 
^plicabJe to such suit. Queeref ^ 
Semble. That to maintain such an 
action, a demand for arrears of rent 
^oiild. have been preceded by a. 
suit for assessment of rent under 
Keg. XIX. of 1793, sec. 10. 
[Alnssumut Chundrahullee Debia? 

V. Luckhea Debta Chowdratn\ 214 
3. The Limitation of suits Act, No. 
XIV. of 1859, sec. I, cl. 9, limits 
the right to 1 ecover moftey lent or 
interest to three years, from the 
time when the debt became due, 
unless there is a written engage- < 
meat to pay the money lent or 
interest. By section 24 of that 
Act, It IS provided tliat such 
Act should not take effect in 
non-Begulaimn Provinces, until it 
shall be extended tBfe||Bto by pub¬ 
lic notification by the Governor- 
General m Council, and, i^ei» 
extended, till suits within such 
Province which shall be pending 
at the date of sUth notification, 
or shall be instituted within the 
period of tw’o years from the date 
thereof, shall be tried and deter¬ 
mined as if the Acbhad net beea 
passed. This Act was not ex¬ 
tended to the Province ^of Oude 
until i860. In a suit 

brought in yanuarjf, 1862, to 
recover a balance of* money lent 
with inteiest, the last advance of , 
which was «nade n^ore than three 
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years*before tlie commencement 
cjf ine suit, it was held i>y the 
Courts tn Oude to *operate as a 
bar to the suit,. Upon'appeal, 
*such findini reversed, as it fell 
,w^th^t the exception provided by 
r that section, and was to be de^ 
termined as if fhe Act had not 
been passed. * 

J A lette? written by a debtor in answef 
to a demand for payment of a 
debt and interest, in which be 
promised to pay the debt by in¬ 
stalments, and begging to be let 
off payment of mterest, is an ample 
acknowledgment within section 4 
of the lyiraitation of suits Act, 
JNo. XIV. of 1859, to take the ’case 
out of the operation of that Act. 

* IShah Mnkhun Lall v. Nawab 

Imttditood Dmlahl . 362 

4 In 1814 a litigation commenced 
between "a Zemindar and his ten¬ 
ants, called the ^^oonshees^ by 
reason of ,the Zjmindar dis- 
possessing i^hera of lands held 
ut^er a jote tenure. A decree 

* was made in fa^^bur of the Mootu- 
sbees, when the Zetmndnr assessed 
the jote lands at a rent. '1 he rent 
fell into'arrear and under a decree 
the lands wei e, m 1836-, sold 
in satisfaction of the arrearts and *1 
purchased by The decree-pur¬ 
chaser was’put in poskessioHi in 
1839. There was another suit 
pending between the Uomshees 
and their mortgsvgee, in which a 
question ar^se whether these ^te 
lands w^re included in the mort- 

• gage, which W'as decided in favour^ 
of thetmortisagee in !84r, but/, 


the then ya/r tenant, vi^s no party 
to t<iat suit, and continued in jfios- 
f ession of his jvtt lands. Disputes- 
arose between the mortgagee and 
/., the jote tenant, and by an Order 
of tlie Sudder CouVt made in 1845, 
the jote, lands were ordered .to be 
put in possession of theimol'tgagec. 

In 1856 a suit was brought by /.’s 
repj[esentative to* se/ aside that 
Order and (O' recover possession 
of the jqie lands. The Courts ia 
/ndta held that there had been 
adverse possession from 184^, and 
that the suit was barred' by Ben^ 
Reg. III. of *1793, sec. ^14. Upon 
appeal held : that as the jote 
tenant, was not a party to the soil, 
under which the decree was n^de 
in 1841, the.deccee was not bind¬ 
ing on him or those deriving title 
1 through him, and th^t the snit was, 
not barred by efflaxion of time by 
the Rcgi^alion, as the cause ^ of 
action only arose in 1845 \Tar^- 
kani Bannerjee v. Puddomoney 
Dosseel ^ 4.76- 

5*. Act, No XITI. of 184!^ is limited 
to Awaids made by Collectorsunder 
Ben. Rfigs VIL o£ 1822,f IX. of' 
1825, and IX. of 1833, which gives 
to the revenue autjhorkies judicial 
power to determine'questions, of 
possession, and tlie right of appeal' 
from such Award is subjected to. 
three years’ limitation.* . ^ • 

The general rule, that the p^session 
of one member pi a joint Hindoo, 
family is the possession of alhothef 
memheyrs, does^not apply wberCi the 
party claiming has bpen clearly ox- 
‘ eluded* frtftn the f^iiply. In. such, 
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t case the* possession is adverse, j 
an’d under the general law oNimi- 
tation the time wjll run from such 
adverse possession, [yowala Buksh 

V DAarufn Stnghi . 511 

6. A decree of foreclosure made in 
184J by the Supreme Court at 
•Cakufta was irregularly obtained. 
The mortgagees sold the mortgaged 
estate to vtflio, in execution of 
the decree of foreclosure, which he 
had also purchased, dispossessed 
the mortgagor. The mortgagor in 
x8^8 filed a Bill in the Supreme 
Court to set aside the foreclosure 
decree, and to redeem the mort¬ 
gaged estate. A. was a party to 
that suit, but, pendente hte^ having 
i^ilfuUy suffered the.estate to fall 
into arrears ofGovernment revenue, 
entered into an agreement wrh 
M., wherebj^ it^was agreed that hi. 
should bid for the estate when sold 
by auction at a sum less than 
"its actual value. At {the Govern¬ 
ment sale M. purchased the estate 
Benamee, ai^d it was subsequently 
assigned toother alienees, 

At the lime of the sale to M., the 
suit for redemption by, the mort¬ 
gagor was pending, and the* Court 
afterwajpds set aside the decree of 
^ foreclosure, and thereby made, thft 
estate *in the possession <4 A , 
under his title from the mort¬ 
gagees, «iA>ject to the equity of 
redemption of the moitgagor A 
jplaint in the nature^ of a supple¬ 
mental suit w^s* filed in i860 by 
^e Mortgagor In the CouTt of the 
District Where^ rtie estate was •situ¬ 
ate, for possession consequent upoA 


redemption, charging generally 
*whoIetransaction as between tim 

Mortgagees, „the purchaser, and 
subseqhent alipnees to have been 
collusive and fraudtilent. Th«i 
^efewlant denied collusion oj 
«fraud, and pleaded in bar ;> first,,, 
the Act No. I.* of 1845, sec. S4, 
requiring the suit to be brought 
^within one year of ihe GovA'nment 
sale ; secondly, the general law of 
Limitations, Ben. Reg. ill. of 
1793, sec. 14, the suit not having 
been brought within twelve years 
from the time when the cause of 
action accrued. Held by the Judi- 
cul Committee •— • 

First, that the decree of the Supreme 
Court, setting aside the foreclosure, 
placed the possession of A. upon« 
the footing of a Mortgagee in pos- 
sebsion, and that from that time 
his title and his possession were 
in privity with the mortgage title, 
and no lenger constituted such an 
adverse possessuiNl^ as could be 
pleaded in bar te the suit, under 
Ben. Reg. lU. of I 793 < W* 
\_Sawab ^Stdkee \Nuzur Ally Khan 
V. Hnjah Ojoodhyarain Khari\ 540 

MADRAS REGULATIONS. 

He^d, not applying to proceedings 
before the Tribunals established 
by Act, No. XX^V. ^af, 1839. in 
the District of Ganjam. \Pahaln , 
Balakristnama Patrulu v. Sree 
JSaratna Mardaraz Ddiu\ tea 60 

MAHOMEDAN law. 

The Punjab Code of* 1854, ^ 1 - 
sec. 6, ^eclares,_ that:—" By thd 
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^Hindoo and BTahomedan law, the 
dowisr of amanied woma^, ifodl 
entirely paid up aj the time of 
marriage, is ciaim|ible hf her at 
. any subsequent time, and especially 
, in the event of a divorce. «i\mong 
hlahomedans it is usual, as a saf% 
guard agatitst capricious divot ces, 
to stipulate for an amount of dower 
far beyond the meiins of the bride; 
groom to pay. Such contract, if 
enforced by a Courtr would run a 
Defendant who has divorced his 
wife, without reflecting on the 
liability to which he was subjec^. 
Still, although the full amount 
need not* be decreed, yet, in the 
qvent of a divorce without a ^hd 
cause, heavy damages will be 
aw’arded to the wife in proportion 
to thef means of the husband 
and the iith section declares, that 
in the event of the husband's death, 

" the dower is treafejJ as a debt, ,j 
and takes precedence of* the claims 
of heirs but ilfSt of the other debts ; 
it stands on tne* same footing with 
them. In this ca!6e, the Court 
would possess the modifying power 
'of clause lo, and award to the 
widow a fair sum, with reference to 
the assets of the estate and the 
circumstances of the heirs.” • 

A Mahomedan of the Soonee sect, 
domiciled *in Oude, and a member 
of the Koyal family there, on his 
marriage^ by a deed executed in 
the year 1838, settled a crore of 
rupees by way of dower. This 
dower was n*bt demanded during 
the lifetime of the husband, but at 
his death^‘whigh event •took place 


after the annexation •of Oude, jn* 
thenvidow claimed the whole 
^mount, although it would exhaust 
the entire property of the settlor, 
and totally exclud'e his heirs from 
succeeding to any part of his estate. 
,The Judicial Commissioners of 
Oude applied' the provisions of ttie 
Punjab Code to the case ; and 
held, that accordmg to that Code 
the deed was to be cons rued to 
mean, not the absolute sum settled 
for dower, which was from the 
position of the settlor an extrava¬ 
gant dowry, but an adequate pro¬ 
vision for his wife; and directed 
the estate of the husband to be 
• divided in moieties between th^ 
widow anj^ the husband's heirs. 
Upon appeal,such decision affirmed 
by the,Judicial Committee, who* 
held, ^ ^ 

First, that the Commissioners, w'ere 
right in applying the Punjab Code 
to the case : and 

•* 

Secondly, that the Commissioners, 
under that Code, properly exer¬ 
cised their discretion in making an 
equitable division of the*estate of 
the husband betweep the ^vidow 
and |he heirs. Mulhah Alum 

Nawab Tajdar Bohoo Mirza 

\Je\aH Kudr\ 

MAINTENANCE 
Of H indoo wfddwA ^ • 

, Widow,"* 3, *• . • 


MALGUZARy. 

\l Tenure,” i. 
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M \NilGER. 

Power of to charge Minor's estate. 

"Guaudian ANiJ Ward.” 

MARRIAGE. . 

• See Mahomedatj Law.” 
MESNE PROFITS. 

See “ Account.” 

MINOR. • 

Sfg “Guardian and Ward,” 

' ' MISJOIN OER. 

See “ Pleading,” 4, 5 . 

MOCURUERy, 

Tenure,'’* 3, 4. 

mojri;Page, 

Whert the account of the mesne 
^ p/ofits and expenditure by the 
•i^ortgagees in possession are un¬ 
satisfactory, an account, wliether as 
incidental to the question of forg- 
closure or redemption, is to be 
taken, as provided by Sen. Regs. 
XV. ^f I79f, sec. II, Rnd I of 
1798, sec 3. . • 

If the interest of the Mortgagor in 
the mortgatge estate has been s( 9 Id 
under a decree, and the sale tifkes 
place b^oi e Uie notice to foreclose 
was §led, such notice, to be effec¬ 
tual, ifjiist be s**rved 01^ the* pur¬ 
chaser or decree«hoIder. \Mohun 
^Lall' Swkool . V. Goluck Ckunder 
DOlt] • ••■ • ••• f 1 

2.r Anterior to the year 1806, thq |* 
rights .of a hDljJerof 9 k hye-W’Wuffa 
' (ConditionaJ sale) were enforceable 


accoiding to the strict terms of the 
agreement. It was then necessary 
to pay the amount when due By, 
Ben. IJeg XVII. of 1806, a rfnodi*^ 
fication of this strict rufe *of ^ 
the rights given* to the holder of 
such a contract was introduced. 
The 7th section gives tlie»Mort* 
gagor a right of redemption within 
one year after an application by the 
Mortgagee to the Court under the 
8th section of that Regulation. 
After such an application the Mort¬ 
gagor must either pa) or tender the 

money *lent, or ihv balance then 
dui^ if any part of the principal 
has been discharged, and if tHe 
Mortgagee has not been in posses¬ 
sion, any interest that may be due, 
01 he must make a deposit pursuant 
to Ben. Reg. I. of 1798, sec. 2. 

The general ^ect of these Regula- 
*tions is, thif if anything be due on 
the mortgage, and Mortgagor 
make no deposit, or*an insufficient 
one, the right o^redemption is fon» 
at the expiration of the year of 
grace. But the title of the Moi t* 
gagee is not completed, he must 
bring a suit to recover possession, 
if he is out of possession, or obtain 
a declaiation by the Court of his 
title, if he is in pos%ession* and in 
that suit the Mortgagor may contest 
the validity of the Conditional sale, 
or the regularity of the proceedings 
taken under Regulation XVII, of 
1806, in order to mak« it absolu'e, 
or he may prove that •nothing is 
due, or tha^ the deposit is sufficient ' 
to cover what is due ; but'the issue, ^ 
so far as the right of redemption is 
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concerned,wHl be'wljeithcr anyth’mg 
remained due to the Moitgagee at 
, the ena of the year of grace, and rf 
^ so, vdhether the necessary ^epo^t 
. had %een made. If that is foun^ 
against the Mortgagor, the right of 
redemption is gone. [Forie» v. 
Ametfoonissa Begutn} a*** 34 p 

See “Limitation of suits,’ 6 , 

MORTGAGEE IN POSSESSION. 
See V Mortgage." * 

Title,*' 3. 

MOtJROOSRE ISTRMRAREE. 
See “ Tenure,” a. 

m'ultifariousness. 

See "Pleading,” 4. 

ONOOMUTTEE* PUTTRO , 
(PermJ^ion to adopt). 

See "Hindoo Law,” i. 

' * ONUS PROBANDI 

Lies on a 'member of a Hindoo 
family claiming property as sepa¬ 
rately act^uired to establish that 
fact. \Ptemki&hen Paul Chowdry v. 
Methoora^mhun Paul ChdU^dryl 

See " Hindoo Law, 3, 3. 

^" Tenure,” 4. 

" Title,” a, 3,4. 

en (t ” 

.OUDE. 

Leji Loci «f the Province of Oude. 

The principles of law as^well as the 
, rules of* procedure of the Punjab 
Code 1854, were introduced 


into Oude in 1856, on its anneKa- 
tion to the Bi^tish Crown, to be 
adopted as the basts of the adminis- 
tration of the law iq that Province, 
^and to be applied so far as they 
appeared to the Judicial poftimis- 
sioners appointed for the adminis¬ 
tration of justice, there, not to be 
unsuited to the circumstances of 
the country, except so far as they 
were founded upon local custom, 
varying the general law, whether 
Hindoo or Mahomedan, when the 
Code was npt to be applied' to 
Oude, \Mulkah Du Ahem Nowab 
< Tajdat Bohoo v. Mtrza Jehan. 

Kudr\ . 35! 

See " Award,” 1. • 

"Limitation of suits,” i, 3^ 
"Mahomedj^n Law.” 
PARTIES TO SUIT. • 

If the interest of the Mortgagor |ju‘ 
the mortgage estate has been sold 
under a decree, and, the sale takes 
place before the notice to foreclose 
was filed, such notice, (o be efiec- 
tual, mvst be served on the pur¬ 
chaser or decree-holder. [Mohun 
Lall Sooiool v. Golu(^ Chunder 
Dutt^ ... *E* *** • ^ 

' See " Pleading,” a$ 5* 

PARTNER^KP.^ , . 

See ^‘.Hindoo Law,” . • 

« ' • 

, PARTITION. * 

« 

, See “ Razinamah.” * 

PERPETUAL SETTLEMENT.^ 
See "Tenure,” 4. 
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PLEADING. 

1 Technical rules lOt to be strictly 
observed in proceedings before the 
Judicial Agent of the Madras 
■Government at Ganjam, \Pahala 
Bal»kiistnamtt Patmlu v. Sr A 
Naraina Mardaraz'Dtrnt\ 6o 

, 2 Quxre, whether the rule of limita¬ 
tion in OudefS&c. 9 of Limitation, 
rules for the guidance of the Civil 
Ccrurts, as a bar to a suiit, can be 
entertained without being pleaded. 
\Saitgram v. Mtrza Azttn Ah Beg] 

114 

3. Plea in fear, under Ben. Reg. III. 
of 1793. sec, 16, to suit, on the^ 

* ground of res judtcata. [Skama 
Purshad Boy Ckowdefy v. Hnrro 

, Purshad Roy Chowderv] ... 203 

4, A summary suit was brought by 
A. against iJl, tiTrecover arrears of 
rent of certain Jiouzahs alleged to 

• ibe held by' B. undew a lease and 
^Kahooleat. The defence by 5 . to 
the suit was a denial that the latter 
instrument Ifad been executed ,by 
him, and he set up a title to the 
JfoHzahs as being Bhahee Birt 
tenure: Tffe Deputy* Collector 
before whom the suit was*tried, 
doubted* •the execution of th^ 
*KahQolmf by 5 ., and dismftsod 
the suit. A. then broiigtit a 
regnl#’ SiJl* against B ^ seeking, 
firsf, dlb establish his proprietary 

* title to the* Siouzaks aa Zemindar ; 

, secondly, to set'a^de the summary 

41^'ardj and thirdly, to arecover 
arrears of* rent sunder *the lease 
'ad iCahaoUatt wh€||i B rai^edi 

* the same tJefence as in* the sum- 
mafj^ sifit. The Sudder Court 
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tonsil jfed A. and dismissed 
suit for mul^farfousness and mis- 
joiude^ Such ^ecree reversed on 
appeal by the Judiciaf Committee, 
as, b}* the rules of pleading ii^ 
J'ndia, a claim for ’rent in arr*ar,,i^ 
and to remove doubts in A,'5 title 
as* Zemtndar to lease to i?., as 
^laised by the defence, ia*hot ob* 
jectionable on the ground of mul- 
tifariousness, but can be included 
in one plaint. \_Makarajak Ra~ 
jundur Ktskwur Stn^, Bahadoor 
V. SheopttrsuH Mtsser] r«» 438 

5. A decree of the Sudder Court 
held, that although the*title set up 
by* the Plaintiff might be wholly 
bad, ye|^ that a party Defendant 
wMth whom the Plaintiff had by * 
a deed of Solun amah, or sjompro- 
mise, agreed to divide the estate, 
was entitled, and on that ground 
decreed p^fcession. Such decree 
reversed 8n appeal, as the effect of 
the decree would 0% (r) to defeat 
the Defendant’s fiossessory title 
without giving him an opporfunily 
of contesting the, title of the party 
by whom he is turned out of pos¬ 
session, and (2)* as it* was a vio¬ 
lation of le^l principles which 

^ protect possilKion, and of justice 
which regulate the joinder of par¬ 
ties and the uniot* of itirftes to sue 
in one .suit. [Jowala Buksh v, 
Dharum Sengh] ^ 5 i 3 t 

6. By the procedure of the Courts in 
India, the Courts are bound to pro. 
ceed according to fhe facts alleged 
in the plaint, and not*1:o refuse to 
try issue# of fact^upott^tbe merits, 
on the giound of the legal effect 
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ot tile fads alfeged inrtha plafnt. 
iMawab SMhei Nui^r AH^ Khan 
V. Kajah C^^df^arant Khan"] 540 


* 


POINTS 

" Becorded bf the Court. 

Tha provisions of Bfn. R®g. XX.VL 
of #8f4, sec. 10, d. 3. directing 
the Court to record the points at 
i 88 ue» Sre imperative and must be 
strictly observed. 

Where, therefore, in a suit to recover 
Isnds in possessiotiras the Plaintiff 
alleged, of the usufructuary Mort¬ 
gagees uiuter a conditional sale» the 
substantial question raised by'the 
answer was, whether cegain fore 

♦ elosure proceedings under Ben. 
Reg. XVII. of 1806, sec. 8, taken 
by the Mortgagees, effectually 
’ barred the equity of redemption» 
but the Judge of tl\p Court of, 
First Instance did not Record that 
point upoig^ppeal, the case was 
renutted by thd Judicial Committee 
to India, with diibctions that the 
question of foreelosurc'should be 
'tried^ upon »a isau® regularly 
Sett^d. Lall Soohol V. 



Chunder 
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POSSJESSORY TlH-E. 

It is essenttsl iSiiat a ClaiiftaBt seeh- 

ing to w.t a pa.ty ra 
an dslats, sboiild establish his own 
right ¥ ^ and not rely 


« 

yet that a party Defendant witb, 
ivhom thfe Plaintiff had by a deed 
of Solunamah, or compromise, 
agreed to divide the estate, tras 
entitled, and oftthat ground decreed 
possession. Such decree reversed 
on appeal, as the effect of the 
decree would be l^t) to defeat the ^ 
, Defendant's possessoiy title with¬ 
out giving him an opportunity of 
contesting the title of the party by 
whom he is turned out of posses¬ 
sion, and (2) as it was a violation 
of legal principles which protect 
possession, and of Justice which 
, regulate the Joinder of parties and 
the union of titles to sue in onl 
suit, [p^ala Buksh V. Dhaf%m 

5 i»^] ••• . 5*4 

* 

* POSSESfSION. 

It is the practice of the Courts in ^ 
India not to give possession undqp 
a judicial sale by removing one who 
is in possession undqr an apparent 
Hbni fide title, As a debtor can 
only assert his title to fiossession 
by a sujjt, so a decr^fe-bplder who 
derives bis title through him must 
[ assert his title by regplar ?oit. 

• l^rakaniSanner^ev.^ptddomanpr 

iP 04 w] • •• Ml* ••• 476 


‘tuil set «pby 

Wbc>% bad. 


I 

■S'* 


See ** LEASd.*’ » # \ 
• ♦ 

« P»A<W1€E/' S» 

See » 








